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PROGRESSIVE DESIGN-BUILD CONTRACT
JEF-SR7-25.67 Mine Subsidence | PID 110873

This Progressive Design-Build Contract (hereinafter the “PDBC”) for JEF-SR7-25.67 Mine
Subsidence | PID 110873 Project is entered into as of (the “Effective Date”), by and
between the State of Ohio, Department of Transportation (hereinafter the “Department”), acting
through its Director and (hereafter the “Contractor” and together with the
Department, hereinafter referred to as the “Parties”).

WITNESSTH:

WHEREAS, on , 202_, the Department seeks to expedite the
development, design, installation, and construction of mine remediation and pavement
resurfacing under a collaborative process with the Department pursuant to attached Exhibit E
(Technical Requirements) (collectively, the “Project”).

WHEREAS, pursuant to Section 5517.011 of the Ohio Revised Code and related
provisions of Ohio law and federal law, the Department issued a Request for Proposals (RFP)
together with Instructions to Offerors (ITO) for the Project on , 2023.

WHEREAS, in response to the RFP, the Department received ___ Proposals on
, 2023.

WHEREAS, the Department evaluated the Proposals and determined that the
Contractor’s Proposal was the response to the RFP that provided the apparent best value as
described in the ITO, which ultimately led the Department to award this PDBC to the Contractor.

WHEREAS, this PDBC and the other Contract Documents collectively constitute a part of
the Contract and are entered into in accordance with the provisions of the RFP.

WHEREAS, the Parties intend for this PDBC to be progressive-design-build contract
obligating the Contractor to perform all work necessary to complete the Project, which work,
subject to the Department’s rights to terminate this PDBC for convenience, shall be conducted in
two phases consisting of (i) a Phase 1 comprised of (a) Sub-Phase 1A (Proof-of-Concept), (b)
Sub-Phase 1B and (ii) Phase 2.

NOW, THEREFORE, in consideration of the mutual covenants herein set forth to be kept
and performed, it is agreed by the Parties as follows:

Ohio DOT - Progressive DB Contract 1
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1 CONTRACT DOCUMENTS AND INTERPRETATION
1.1 Governing Contract Documents

1.1.1 Intent of the Contract Documents

The Parties acknowledge and agree that the intent of the Contract Documents is to provide for
the design, construction, administration, and completion of the Work. The Contractor hereby
covenants and agrees to perform the Work in accordance with the Contract Documents.

1.1.2 Project Methodology

The Project shall utilize a Progressive Design-Build process to procure, award, and complete
the Work as further described under Section 2 (Progressive Design-Build Approach) hereof.

1.1.3 Project Standards

The Project Standards as set forth in the Technical Requirements together with any
subsequently approved Standards Deviation(s) in accordance with Section 4.1.5 (Standards
Deviations) hereof, shall replace, in whole, all sections of the ODOT 2023 Construction Material
Specifications 100 General Provisions (ODOT C&MS 100 Series Specifications).The Project
Standards as modified by any approved Standards Deviation(s) shall be implemented by the
Department in accordance with the Technical Requirements and subsequently approved Work
Package Proposals.

1.1.4 Contract Management

This PDBC shall be managed in accordance with the laws of the State of Ohio and the ODOT
Standards and Specifications.

1.1.5 Conflicts Among Project Standards

The Department will resolve conflicts, ambiguities, or inconsistencies among the Project
Standards with reference to the following order of precedence:

A. The Project Scope including approved Standards Deviations;

The Technical Requirements in Exhibit E;

Proposal Commitments in Exhibit C (Proposal Commitments) and Special Provisions;
Supplemental Specifications;

moow

Standard Construction Drawings applicable to the corresponding Work; and

The Contractor hereby covenants and agrees to notify the Department in writing of any conflicts,
ambiguities or inconsistencies among the Project Standards upon identification of the same,
after which the Department shall review such conflict and issue a determination, which shall be
determinative and binding upon the Contractor.

1.2 Definitions

Exhibit A (Acronyms and Definitions) contains definitions applicable to the Contract Documents.
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1.3 Contract Documents Order of Precedence

In the event of conflict among the Contract Documents during the performance of the Work with
respect to a particular Phase, the order of precedence of contractual incorporation shall be:

A. Change Orders issued subsequent to the then-current Phase Change Order;
The applicable Phase Change Order;

Supplemental Agreements;

This PDBC and Exhibits (excluding Exhibit E (Technical Requirements)); and

moow

All Submittals prepared during the performance of the corresponding Work that the
Department determines in writing shall be Contract Documents.

1.4 Interpretation and Construction of Contract Documents
In the Contract Documents, where appropriate:

A. The singular includes the plural and vice versa; and

B. References to statutes or regulations include all statutory or regulatory provisions
consolidating, amending, or replacing the statute or regulation referred to as of the
Effective Date.

Unless otherwise specified, lists contained in the Contract Documents shall not be deemed all-
inclusive. The Contractor acknowledges and agrees that it had the opportunity and obligation,
prior to submission of each Work Package Proposal, to review the Contract Documents and to
bring to the Department’s attention any conflicts or ambiguities contained therein. The
Department’s answers to the questions posed during the RFP process shall in no event be
deemed part of the Contract Documents and shall not be binding in interpreting the Contract
Documents unless included in the Contract Documents pursuant to an addendum or
amendment thereto or specifically directed in writing by the Department.

The fact that the Contract Documents omit or misdescribe any detail of the Work that is
otherwise necessary to carry out the intent of the Contract Documents and delivery of the
Project, or that are customarily performed, shall not relieve the Contractor from its obligation to
perform such omitted or misdescribed details as if fully and correctly set forth in the Contract
Documents, which omissions, correction of misdescriptions, or performance of those aspects
customarily performed shall not in itself be the basis for contractual relief, or other claim at law
or in equity.

Wherever the word "including," and variants, shall be deemed to be followed by the words
"without limitation". "Or" means the inclusive connotation of "or" (i.e., meaning one, some, or all
of a number of possibilities). "May," when used in the context of the PDBC shall mean a power
or right exercisable by the Department (or designee) means the power to exercise that right or
power in its sole discretion. "May," when used in all other contexts, indicates permission by the
Department or Cabinet for the Contractor, or one of its Affiliates or Subcontractors, to do (or
refrain from doing) an action.

All references inconsistent with any terms of this PDBC, including to measurement and payment
in the Standard Specifications, shall not apply. Measurement and payment shall be deemed as
references to equivalent provisions in this PDBC.
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All references to time are to prevailing Eastern Standard time. Reference to a right include any
benefit, remedy, discretion, authority, or power associated with such right.

15 Term

Without limiting Section 26.5 (Survival) and post-termination obligations under Section 21
(Termination for Convenience), this PDBC shall take effect on the Effective Date and will remain
in effect until Terminated in accordance with the terms of the Contract Documents.

1.6 Federal Requirements

A. The Project will be funded in part with federal funds. Notwithstanding any provision to
the contrary in the Contract Documents, if any conflict is identified between any
Federal Requirement set forth in Exhibit L (Disadvantaged Business Enterprise (DBE)
Performance Plan and Good Faith Efforts), Exhibit M (Disadvantaged Business
Enterprise (DBE) Trucking, DBE Materials and Supplies Vendors (MSVs), Exhibit N
(Contract Provisions for Federal Aid Construction Contracts), and the requirements of
the Contract Documents, the Federal Requirements shall prevail over any such
conflicting provisions.

B. The Contractor shall comply with and shall cause its Subcontractors and
Subconsultants of all tiers to comply with all applicable Federal Requirements. The
Contractor shall include the Federal Requirements in all Subcontracts on the Project,
so that such provisions will be binding upon each Subcontractor or Subconsultant
working on the Project. The Contractor shall take such action with respect to any
Subcontract or purchase order as the Department may direct as means of enforcing
such provisions.

C. Compliance with 23 CFR 636.109: Federal Requirements prohibit private entities
from independently preparing NEPA documents or from having any decision-making
responsibility in the NEPA process. Therefore, the Department shall retain all NEPA
decision-making responsibility, and the Contractor acknowledges and agrees that it
shall be strictly limited to producing studies and providing information related to the
environmental process in accordance with all applicable restrictions of the NEPA
process and FHWA policies and rules. With respect to the NEPA process, the
Contractor acknowledges and agrees as to the following:

a. Nocommitments are made to any alternative being evaluated in the NEPA
process and that the comparative merits of all alternatives presented in the NEPA
document, including the no-build alternative, will be evaluated and fairly
considered. Subject to, and in accordance with, Section 21 (Termination for
Convenience), if the Department proceeds with the no-build alternative, this PDBC
will be terminated for convenience.

b. All NEPA related documents reference in this Section 1.6 are provided in the
Reference Information Documents.

D. Disadvantaged Business Enterprises: It is the policy of the Department that
Disadvantaged Business Enterprises (DBESs), as defined in 49 CFR Part 26, and other
small businesses shall have the opportunity to compete fairly in contracts financed in
whole or in part with public funds. Consistent with this policy, the Department will not
allow any person or business to be excluded from participation in, denied the benefits
of, or otherwise be discriminated against in connection with the award and

Ohio DOT - Progressive DB Contract 4



January 5 2024 Progressive Design-Build Contract (PDBC)

performance of any U.S. Department of Transportation assisted contract because of
sex, race, religion, or national origin, as to be further discussed below in Section 9.2
(Labor Laws to be Observed).

E. Davis-Bacon Act: Commencing upon the Phase 2 Change Order, the wages paid to
laborers performing Work on the Project will be subject to the requirements of the
Davis-Bacon Act (40 U.S.C. 88 3141 to 3148), as further specified in Exhibit N. The
Contractor shall identify and establish the prevailing wages applicable to the work
classifications performing Phase 2 Work with reference to applicable wage
determinations for the corresponding work classifications performing the Work. The
Contractor acknowledges and agrees that initial wage determinations and/or wage
classifications identified within the initial wage determination(s) will be subject to
revision from time to time, including prior to the execution of a subsequent Change
Order Phase 2 Change Order. As such, the Contractor further acknowledges and
agrees that any Price Proposal must incorporate the prevailing wage rates
incorporated in the then-current wage determinations pertaining to the relevant wage
classifications engaged in the Work. For avoidance of doubt, the Contractor shall bear
any and all costs attributable to the failure to utilize current wage determination(s) and
shall have no Claim against the Department on account of such changes to any wage
determination or the wage classifications addressed therein.

1.7 Standard of Care

The Contractor shall cause all Work to conform to the Project Standards, including but not
limited to, the ODOT Standards and Specifications, and FHWA and AASHTO standards,
practices, policies, guidelines and specifications.

Contractor represents and warrants that it is experienced in public infrastructure projects,
including, but not limited to, the design and construction of similar projects under comparable
project condition. Given that status, experience and expertise, Contractor represents,
covenants, and agrees that all of the services to be furnished by Contractor under or pursuant to
this PDBC from the Effective Date until Completion of the Contract, and services in connection
with the Project and all obligations to meet certain requirements described herein, shall be
performed in a manner consistent with that industry standard of professional care applicable
when performing services for projects such as the Project, including without limitation, the skill,
diligence and quality which is exercised by design-build firms or entities engaged in the
planning, design, construction and administration of projects of similar scope, function, size,
quality, and detail. (the "Standard of Care").

2 PROGRESSIVE DESIGN-BUILD APPROACH

2.1 Project Phases

The Work shall be performed by the Contractor in two phases: (1) the Preconstruction Phase
(Phase 1) consisting of (a) the Proof-of-Concept Phase (Sub-Phase 1A), (b) the Project
Development Phase (Sub-Phase 1B); and (2) the Final Design and Construction Phase (Phase
2).
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2.2 Project Meetings

The Contractor and Contractor’s Designer covenants and agrees to attend all of the meetings
set forth herein, as necessary as determined by the Department and in Section 2.2 (Phase 1
Meetings) of Exhibit E (Technical Requirements). The Contractor further covenants and agrees
to attend such additional meetings as may be required from time to time in the Department’s
reasonable discretion for special purposes. The Contractor acknowledges and agrees that such
meetings will include the applicable Contractor’s Representatives, including the Contractor’s
Project Manager, the Department and, based upon the content of the corresponding meeting,
other active participants invited by the Department.

2.3 Phase 1: Preconstruction

2.3.1 Pre-Sub-Phase 1A Work

Following the Effective Date, the Department and the Contractor shall conduct regular meetings
to finalize the Sub-Phase 1A Work and Sub-Phase 1A Project Scope (the “Sub-Phase 1A
Proposal”). The Contractor shall submit the Sub-Phase 1A Proposal to the Department in a form
agreed to by the Parties, which shall include (a) a draft of the Sub-Phase 1A Project Scope,
including all plans, reports, and other documents required to be developed by the Contractor,
(b) a projected schedule for the performance of such Sub-Phase 1A Work, and (c) the Maximum
Sub-Phase 1A Prime Compensation as indicated in Exhibit B (Contract Particulars).

Following the Contractor’s submission of the draft Sub-Phase 1A Proposal, the Department
shall review the draft Sub-Phase 1A Proposal, and the Department and the Contractor shall
engage in good faith negotiations to finalize the terms and conditions of the Sub-Phase 1A
Proposal to be incorporated into the Sub-Phase 1A Change Order. At the Department’s request,
the Contractor shall meet with the Department to review and discuss the draft Sub-Phase 1A
Proposal and adjustments to the Sub-Phase 1A Project Scope. When the Parties have agreed
to the Sub-Phase 1A Proposal, the Department shall prepare the Sub-Phase 1A Change Order
incorporating the Sub-Phase 1A Proposal.

The Contractor’'s compensation for the preparation and negotiation of the Sub-Phase 1A
Change Order shall be determined based upon agreed upon hourly rates as described in
Section 11.2 (Compensation for Sub-Phase 1A Work), multiplied by the number of hours (or
portions thereof) expended by Contractor’s personnel engaged in the preparation and
negotiation of the Sub-Phase 1A Change Order and shall be paid by the Department in
conjunction with the first invoice submitted by the Contractor after the issuance of the Sub-
Phase 1A NTP; provided however, in the event the Parties do not agree upon the terms and
conditions of the Sub-Phase 1A Proposal or fail to execute the Sub-Phase 1A Change Order,
then the Department may exercise its right to terminate this PDBC under Section 21
(Termination for Convenience).

2.3.2 Sub-Phase 1A: Proof of Concept

Phase 1 and Sub-Phase 1A shall commence upon the Department’s issuance of the Sub-Phase
1A NTP and shall continue until the earlier of (i) the Department exercising its right to terminate
this PDBC under Section 21 (Termination for Convenience), or (ii) the final completion date for
the Sub-Phase 1A Work as shown in the Sub-Phase 1A Proposal schedule. In the event the
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Department and the Contractor identify and mutually agree upon the necessity for adjustments
to the Sub-Phase 1A Project Scope, including adjustments pertaining to the Maximum Sub-
Phase 1A Prime Compensation, the Department shall prepare a Change Order incorporating
such adjustments into the Sub-Phase 1A Project Scope.

2.3.2.1 Sub-Phase 1B: Proposal

During Sub-Phase 1A, the Department and the Contractor covenant and agree to hold regular
meetings to mutually develop the Sub-Phase 1B Scope and establish the terms and conditions
of the Sub-Phase 1B Change Order. In conjunction with the foregoing negotiations, the
Contractor shall submit to the Department a draft Sub-Phase 1B proposal (the “Sub-Phase 1B
Proposal”) in a form agreed to by the Parties, which shall include (a) a proposed scope of work
for Sub-Phase 1B Project Scope, including a list of all plans, reports, and other documents
required to be developed by the Contractor, (b) a schedule for the performance of such Sub-
Phase 1B Work and a preliminary schedule for the Phase 2 Work as required by Exhibit T
(Critical Path Method Progress Schedule) and (c) the proposed Maximum Sub-Phase 1B Prime
Compensation as indicated in Exhibit B (Contract Particulars).

The Department shall review the Contractor’'s Sub-Phase 1B Proposal and the Department and
the Contractor shall engage in good faith negotiations to finalize the Sub-Phase 1B Proposal
prior to the expiration of Sub-Phase 1A. At the Department’s request, the Contractor shall meet
with the Department to review and discuss the draft Sub-Phase 1B Proposal and adjust the
Sub-Phase 1B Scope. When the Parties have agreed to the Sub-Phase 1B Proposal, the
Department shall prepare a Sub-Phase 1B Change Order incorporating the Sub-Phase 1B
Proposal.

2.3.3 Sub-Phase 1B: Project Development

Sub-Phase 1B commences upon the Department’s issuance of a Sub-Phase 1B NTP and shall
continue until the sooner to occur of (i) the Department exercising its rights to terminate this
PDBC under Section 21 (Termination for Convenience), or (ii) the final completion date for Sub-
Phase 1B as set forth in the Sub-Phase 1B Change Order. In the event the Department and the
Contractor identify and mutually agree upon the necessity for adjustments to the Sub-Phase 1B
Project Scope, including adjustments pertaining to the Maximum Sub-Phase 1B Prime
Compensation, the Department shall prepare a Change Order incorporating such adjustments
into the Sub-Phase 1B Project Scope.

2331 Reserved
2.3.3.2 Phase 2 Proposal

As part of its obligations during the performance of the Phase 1 Work, the Contractor shall
develop and submit a proposal to perform the Phase 2 Work (the “Phase 2 Proposal”). Upon the
Department’s acceptance of the Phase 2 Proposal, the Parties shall execute the Phase 2
Change Order.

Within 30 Days of the Department’s completion of the Sub-Phase 1B work, the Contractor shall
submit its draft Phase 2 Proposal to the Department. Upon submittal to the Department by the
Contractor, the Phase 2 Proposal shall constitute an offer that is binding on the Contractor.
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The Phase 2 Proposal shall be in the form agreed by the Parties during Sub-Phase 1B and shall

include:

A.

The Contract Price for the Work, together with all required supporting forms and
information as required by Exhibit G (Opinion of Probable Cost (OPC) and Pricing
Process);

Proposed updates to the Baseline Project Schedule to incorporate the Phase 2
Work, including the Substantial Completion Deadline and the Completion of the
Contract Deadline;

The proposed organization chart for Phase 2 and a description of any additions or
changes to the Key Personnel, in each case in the form and with the supporting
information required under Section 10 (Authorized Representatives and Key
Personnel);

A report that summarizes the agreed assumptions upon which the Phase 2
Proposal is based, if any;

. The Phase 2 Project Scope developed in accordance with Section 3.3 (Phase 2

Project Scope);
DBE Forms required in accordance with Section 9 (Labor Requirements);

G. An updated DBE Performance Plan prepared in accordance with Exhibit L

(Disadvantaged Business Enterprise (DBE) Performance Plan and Good Faith
Efforts) evidencing how the Contractor will achieve its listed commitments for the
Phase 2 Work through the utilization of DBE firms;

Completed certifications for the Phase 2 Proposal completed in the form agreed by
the parties during Sub-Phase 1B;

A list of the Design Documents, including all addenda thereto, used in preparation
of the GMP, including a list of the clarifications and assumptions made to
supplement the information contained in the Design Documents;

The studies, plans, and reports generated as part of Sub-Phase 1B, including any
site investigation reports, the Utility Map, ROW Plans, and DBE Performance Plan;

Any other document, report, or information required under the terms of this PDBC
to be submitted with or as part of the Phase 2 Proposal;

Such other supporting documentation as may be reasonably requested by the
Department; and

. The allocation between the Contractor and the Department of the management

and financial responsibility for the Risk Register Events set forth in the Risk
Register.

Portions of the Phase 2 Proposal may be attached at the Department’s discretion, as exhibits
and incorporated into the Phase 2 Change Order and if attached will become binding Contractor
commitments under the PDBC, as amended.
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2.3.3.3 Phase 2 Proposal Review and Negotiations
2.3.3.3.1 Initial Review and Negotiation of Phase 2 Proposal

The Contractor shall, upon request by the Department, present the Phase 2 Proposal to the
Department, the Cabinet, and others invited by the Department to attend the proposal meeting.

If the Phase 2 Proposal submitted by the Contractor is acceptable to the Department, in its sole
discretion, the Department will Notify the Contractor of its acceptance, following which:

A. The Parties will execute the Phase 2 Change Order; and

B. subject to all other conditions under Section 2.8 (Notices to Proceed) being satisfied,
the Department will issue the Phase 2 NTP.

If the Department, in its sole discretion, notifies the Contractor that the Phase 2 Proposal is not
acceptable, then the Contractor and the Department shall enter into good faith negotiations prior
to which the Contractor shall resubmit its Phase 2 Proposal incorporating those terms and
conditions upon which the Contractor and the Department are in agreement. The Parties shall
continue to negotiate until the earlier of (i) the Department’s acceptance of the resubmitted
Phase 2 Proposal, (ii) the Department’s election to issue a written notice to not proceed to the
Contractor in accordance with Section 2.3.3.3.2 (Failure to Agree to a Phase 2 Change Order),
(iii) the expiration of the term of Sub-Phase 1B as set forth under the Sub-Phase 1B Change
Order, or (iv) the Department’s election to terminate this PDBC for convenience in accordance
with Section 21 (Termination for Convenience).

2.3.3.3.2 Failure to Agree to a Phase 2 Change Order

Without limiting the Department’s rights under Section 21 (Termination for Convenience), with
respect to the Phase 2 Proposal the Department may by a written notice delivered to the
Contractor either:

A. Not proceed with requiring the Contractor to submit a Phase 2 Proposal, including as
aresult of a delay or failure in the satisfaction of the conditions under Section 2.3.3.2
(Phase 2 Proposal); or

B. Reject, at its sole discretion, the Phase 2 Proposal and not proceed to negotiate,
agree or execute a Phase 2 Change Order.

2.3.3.3.3 Actions Following Notice of Failure to Agree Phase 2 Change Order

Following delivery of a written notice under Section 2.3.3.3.2 (Failure to Agree to a Phase 2
Change Order) or a failure by either Party to execute a Phase 2 Change Order after the
Department’s acceptance of the Phase 2 Proposal in accordance with Section 2.3.3.3.1 (Initial
Review and Negotiation of Phase 2 Proposal):

B. The Contractor shall continue to perform and complete the Phase 1B Work (other than
that part of the Phase 1B Work requiring preparation of a Phase 2 Proposal or solely
for the purposes of preparing a Phase 2 Proposal);

C. Upon the Department’s written notice, the Contractor shall assign to the Department
all of the right, title, and interest of the Contractor in and to the work products
developed under the Phase 1 Work; including the Design Work; if the Department
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elects to terminate the Contractor prior to completion of Final Design Documents, the
Contractor shall be released from all liability (under contract, tort, or any other legal
theory) that may arise in relation to any Department use of the design produced by the
Contractor. Final Design Documents approved and signed by the Engineer of Record
shall remain the liability of the Contractor.

D. Upon completion and the Department’s written acceptance of the Design Work and
any remaining obligations under the Phase 1B Work, this PDBC will expire in
accordance with Section 1.5 (Term);

E. Title to the Design Work will remain vested in or pass to the Department in
accordance with Section 26.15 (Ownership and Copyright of Submittals). Any
Submittals which are provided to the Department by the Contractor or Subcontractors
as part of the Phase 1 Work may be used and disclosed by the Department in
accordance with Section 26.16 (Intellectual Property);

F. The Department may, in its sole discretion, proceed with any other action as the
Department deems appropriate for delivery of the Phase 2 Work, including soliciting
from, negotiating with, or awarding a contract to any other Person for any part of the
Phase 2 Work; and

G. The Department may, in its sole discretion, terminate this PDBC pursuant to Section
21 (Termination for Convenience) if it determines to not proceed with the Phase 2
Work.

2.4 Phase 2: Final Design and Construction

2.4.1 Phase 2 Change Order

Phase 2 shall commence upon the Department’s issuance of a Phase 2 NTP and shall continue
until the end of the term of the Phase 2 Work as set forth in the Phase 2 Change Order.

The Phase 2 Change Order shall include the content specified in the Project Scope and
generally apply to all Work Packages. The executed Phase 2 Change Order shall not be
modified except through a Change Order.

2.5 Development of Change Orders and Work Packages
2.5.1 Open Book Basis of Negotiations

The development of all Change Orders and Work Packages shall be on an Open Book Basis,
and the Department and applicable Authorized Representatives shall have the right to access
all records, accounts, and other data used by the Contractor in connection with the preparation
of any draft or final Proposal, subject to the provisions of Section 25.7 (Escrow Documents).
The Contract Price shall be developed in a cooperative manner in accordance with the
guidelines and principles described in Exhibit G (Opinion of Probable Cost (OPC) and Pricing
Process).
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2.5.1.1 Calculation of the Contract Price

The Contract Price for the Phase 2 Work shall be computed as the Contractor’s reasonable,
good faith estimate of the cost of the Phase 2 Work authorized therein in a format developed
pursuant to the protocols in Exhibit G (Opinion of Probable Cost (OPC) and Pricing Process).

The backup support for the calculation of the Contract Price shall be provided to the Department
in a manner and in the format developed pursuant to the protocols in Exhibit G (Opinion of
Probable Cost (OPC) and Pricing Process).

2.6 Risk Identification, Pricing and Assignment

2.6.1 Risk Approach

The Parties will adopt a collaborative approach to risk identification, pricing and risk assignment
and the Contractor shall cooperate with the Department to:

A. Develop, review and make updates to the Risk Register, attached hereto as Exhibit Z
(Risk Register) including identifying new risks and reflecting discussions and decisions
made during risk management meetings;

B. Develop proposals and seek solutions for avoiding and mitigating the risks listed on
the Risk Register during the development of the Design Documents and the
development of the Baseline Schedule;

C. Develop qualitative and quantitative analysis of the risks;
D. Develop methods to track costs and time incurred directly associated with such risks;

E. Consider different approaches to the risk allocation for the Construction Work and
determine the allocation of financial responsibility and management responsibility with
respect to Risk Register Events for the purposes of developing OPCs and the Phase 2
Proposal;

F. Determine the specific mitigation actions to be taken by each Party in response to the
risks listed on the Risk Register;

G. Close in the Risk Register those risks which have been avoided or passed and
document the resolution; and

H. Otherwise assess, review and monitor risks and risk response strategies as required
under the Project Scope.

Risks applicable to the Work will be identified jointly during Phase 1 and the Parties shall
endeavor to agree to: (i) the probability of occurrence; (ii) ranges of potential cost impact; (iii)
the allocation of financial responsibility; (iv) the designation of primary management
responsibility; (v) potential schedule impacts and (vi) mitigation measures.

During the negotiation of the negotiation of the Phase 2 Change Order, the Department will
consider changes to the initial allocation of financial responsibility and the designation of primary
management responsibility with respect to each Risk Register Event in accordance with the
process outlined in this Section 2.6.1 (Risk Approach), after which any such changes shall be
accounted for during the development of each initial GMP Price Proposal and thereafter
incorporated into the terms and conditions of the corresponding Change Order.
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2.6.1.1 Risk Register

The Parties shall develop a Risk Register with respect to the entire Project in accordance with
the guidelines and principles described in this Section 2.6 (Risk Identification, Pricing and
Assignment) and Section 18.1 (Partnering).

The Contractor shall be responsible for maintaining and updating the Risk Register. The Risk
Register shall identify potential risk issues related to Work (each a “Risk Register Event”). All
Risk Register Events shall be primarily categorized as either a Department Risk or a Contractor
Risk and shall include a designation of management responsibility and financial responsibility
for the corresponding Risk Register Event.

If the Parties determine that financial responsibility for a Risk Register Event is shared by both
the Department and the Contractor, then such Risk Register Event shall constitute a Provisional
Sum and the corresponding entry on the Risk Register will provide the Department’s share of
the financial or management responsibility for the Risk Register Event and the Contractor’s
share of the financial or management responsibility for the Risk Register Event and will be
categorized as both a “Department Risk” and a ” Contractor Risk”. An example of a shared Risk
Register Event is provided as the first row on the Risk Register attached as Exhibit Z (Risk
Register).

The Risk Register shall include dates on which the Department gives its approval of a particular
Risk Register Event, and the Risk Register Event shall be deemed as being in effect of that
date. The Phase 2 Change Orders shall include the most-current Risk Register as of the
effective date of the corresponding Change Order updated with all Risk Register Events
reasonably expected to be applicable to the corresponding Work Package.

2.6.1.11 Department Risks

All Risk Register Events that are a Department Risk shall (i) assign management responsibility
for such Risk Register Event to either the Department or the Contractor, (ii) assign financial
responsibility for such Risk Register Event to the Department and/or the Contractor, and (iii)
describe the types and extent of relief that the Contractor shall be entitled to seek upon
occurrence of the Risk Register Event. Risk Register Events that are Department Risks may
also include requirements for determining of time impacts, payment requirements, and other
terms.

If a Risk Register Event occurs while performing Construction Work, and the Risk Register
Event is a Department Risk, then the Contractor shall be entitled to seek a Change Order in
accordance with Section 12.4 (Change Orders).

2.6.1.1.2 Provisional Sums

Provisional Sums may be utilized as a method to manage financial responsibility for Risk
Register Events that are Department Risks or, if mutually agreed upon by the Department and
the Contractor to manage shared financial responsibility with respect to a specific Risk Register
Event. Risk Register Events utilizing Provisional Sums shall specify:

1. the amount of any Provisional Sum;
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2. whether the Provisional Sum is solely the responsibility of the Department (in which
case, the Department may elect to include amounts in any Department’s Risk
Contingency) or whether the Provisional Sum is a Shared Provisional Sum;

3. terms for sharing and disbursement of the Provisional Sum residue; provided
however, to the extent any Provisional Sum is included in either the Contractor’s Risk
Contingency or any Department Risk Contingency, then such residue shall be
allocated in accordance with the terms and conditions pertaining to the distribution of
excess held in such contingency;

4. the types and extent of relief (cost and/or schedule) that the Contractor is provided
upon occurrence of the Risk Register Event;

5. whether the Risk Register Event provides for relief in accordance with this PDBC if the
Provisional Sum, Shared Provisional Sum, or other identified relief is exhausted. If
relief in accordance with this PDBC is provided for, and allocated to the Department,
then the Contractor must submit a written Notice of Potential Change Order in
accordance with Section 12.4 (Change Orders). For any portion of a Provisional Sum
for which the Contractor agrees to assume financial responsibility, the Contractor’s
relief shall be to draw upon the Contractor’'s Risk Contingency; and

6. any required mitigation efforts to be taken by the Contractor or the Department.

If a Risk Register Event occurs while performing Construction Work, and the Risk Register
Event utilizes a Provisional Sum a portion of which is allocated to the Department, and such
portion of the Provisional Sum provided for in the Risk Register is exhausted, then, if identified
in the Risk Register, the Contractor may submit a written Notice of Potential Change Order in
accordance with Section 12.4 (Change Orders).

2.6.1.1.3 Contractor Risks

All Risk Register Events for which the Contractor is assigned financial responsibility (each a
“Contractor Risk”) will be included in the Contractor’s Risk Contingency established under each
initial GMP Price Proposal. If a Risk Register Event occurs while performing Construction Work,
and the Risk Register Event is a Contractor Risk, then the Contractor shall be entitled to
disburse amounts from the Contractor’s Risk Contingency to pay for the costs of such
Contractor Risk; provided, upon the exhaustion of the Contractor’s Risk Contingency,
Contractor shall not be entitled to seek any additional costs attributable to the occurrence of the
Contractor Risk; provided further, under no circumstances shall the Contractor be entitled to
seek schedule relief for the occurrence of the Risk Register Event beyond that identified in the
Risk Register.

2.7 Cost Submittals
2.7.1 Sub-Phase 1B Opinion of Probable Cost

In collaboration with the Department, the Contractor shall develop an Opinion of Probable Cost
(OPC) for the Phase 2 Work developed in accordance with Exhibit G (Opinion of Probable Cost
(OPC) and Pricing Process).
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2.7.2 Cost Submittals during Sub-Phase 1B (GMP)

The Contractor shall develop the Design Documents to a level of detail required in the Sub-
Phase 1B Project Scope and sufficient to support the Phase 2 Proposal.

The Contractor shall submit the Phase 2 Proposal for the Phase 2 Work following the protocols
in Exhibit G (Opinion of Probable Cost (OPC) and Pricing Process). The Contractor is entitled to
treat such Submittals as Escrow Documents in accordance with Section 25.7 (Escrow
Documents). The Contractor shall develop each initial GMP Price Proposal through negotiation
on an Open Book Basis, allowing the Department to review and evaluate all cost data and
underlying assumptions, supported by a transparent and competitive Subcontractor
procurement processes further described in Section 8 (Subcontracting Requirements), and
subject to the self-performance provisions described in Section 8 (Subcontracting
Requirements).

The Contract Price for each Work Package will be based on the reasonably estimated actual
cost of completing the associated Work as further described in Exhibit G.

2.8 Notices to Proceed (NTP)
2.8.1 Contractor’s Obligations

All obligations of the Contractor under this Section 2.8 shall be completed by the Contractor in
such a manner that there is no material adverse impact to the designated Completion Deadlines
under the Project Schedule.

2.8.2 Notice to Proceed for the Sub-Phase 1A Work

The Contractor shall perform or permit performance of any part of the Sub-Phase 1A Work on
the Commencement Date stated in the Sub-Phase 1A NTP. The Department will issue the Sub-
Phase 1A NTP no later than 30 Days after the following conditions have been satisfied:

A. The PDBC has been executed and the Contractor has submitted and the Department
has accepted the Sub-Phase 1A Proposal;

B. The Department has received the Contractor’s required insurance certificates and
associated documentation for the Sub-Phase 1A Services in accordance with Section
17 (Insurance Requirements); and

C. The Contractor has designated the initial Contractor’'s Representative in accordance
with Section 10.1 (Authorized Representatives).

2.8.3 Notice to Proceed for the Sub-Phase 1B Work

The Contractor shall not perform or permit performance of any part of the Sub-Phase 1B Work
until the Commencement Date stated in the Sub-Phase 1B NTP. The Department will issue the
Sub-Phase 1B NTP no later than 30 Days after the following conditions have been satisfied:

A. The Parties have agreed and executed the Sub-Phase 1B Change Order;
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B. The Department has received the Contractor’s required insurance certificates and
associated documentation for the Sub-Phase 1B Work in accordance with Section 17
(Insurance Requirements); and

C. The Contractor has satisfied any other conditions to the issuance of Phase 1B NTP as
agreed by the Parties during Phase 1A.

2.8.4 Reserved
2.8.5 Notice to Proceed for Phase 2 Work

The Contractor shall not perform or permit the performance of any part of the Phase 2 Work
until the Commencement Date stated in the Phase 2 NTP. The Department will issue the Phase
2 NTP no later than 45 Days after the following conditions have been satisfied:

A. The Parties have agreed and executed the Phase 2 Change Order;

B. The Department has received the Contractor’s Performance Bonds and Payment
Bonds and required insurance certificates and documentation for the Phase 2 Work in
accordance with the Phase 2 Change Order;

C. The Contractor has completed any other conditions precedent to the issuance of the
Phase 2 NTP under the Phase 2 Change Order;

D. The Contractor has obtained any and all Governmental Approvals (other than any
Department-Provided Approvals) required to commence the performance of the Phase
2 Work;

E. The Department has approved the Project Baseline Schedule; and

F. There has been a final NEPA decision as described in Section 1.6 (b) (Federal
Requirements) regarding the Project.

Issuance of Phase 2 NTP authorizes the Contractor to perform all other Work and activities
pertaining to the Project.

2.9 The Department’s Rights

By entering into this PDBC, the Department is not obligating itself to authorize Construction
Work on any component of the Project.

The Department will, in its sole discretion, determine:

A. Whether or not it is in the best interest of the Department and the general public for
the Department to continue to work with the Contractor after completion of the Phase
1 Work;

B. Whether or not to require that the Contractor submit a Phase 2 Proposal;

C. Whether or not to accept the Contractor’s Phase 2 Proposal or execute the Phase 2
Change Order.

The Contractor is not entitled to claim or seek payment from the Department of any amount as a
result of the Department making a determination not to proceed with requiring submittal of a
Phase 2 Proposal, a Phase 2 Change Order, or otherwise authorize the Contractor to perform
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the Phase 2 Work (in whole or part) or to award the Phase 2 Work (in whole or in part) to
another Person or taking any other action or exercising any other right under this Section 2.9.

The Department's rights under Section 2.3.3.3.2 (Failure to Agree to a Phase 2 Change Order)
are without prejudice to its rights and remedies for a Contractor Default under Section 19
(Default), including where such Contractor Default results in a failure to agree to a Phase 2
Change Order, and the Department may terminate this PDBC for any or no reason at its
convenience in accordance with Section 21 (Termination for Convenience). For avoidance of
doubt, the failure of the Parties to agree to a Phase 2 Change Order shall not constitute a
Contractor Default hereunder.

2.10 Reserved
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3 PROGRESSIVE DESIGN-BUILD REQUIREMENTS

3.1 Sub-Phase 1A Project Scope
The Sub-Phase 1A Project Scope shall include the following activities and deliverables:
A. The Mine Grouting and Overburden Execution Plan as further described in Exhibit F
(Mine Grouting and Overburden Execution Plan Requirements);
B. Development of a preliminary Project Schedule for all Phases;

C. Begin establishing the Project Risk Register and pricing of risks as further described in
Section 2.6 (Risk Identification. Pricing and Assignment);

D. Begin development of the Cost Model and Estimating Methodology Report for
development of each initial GMP Price Proposal as further described in Exhibit G
(Opinion of Probable Cost (OPC) and Pricing Process);

E. Development of the Sub-Phase 1B Project Scope;

F. Development of the Sub-Phase 1B Proposal including the Maximum Sub-Phase 1B
Prime Compensation.

3.2 Sub-Phase 1B Project Scope

The Sub-Phase 1B Project Scope will be developed and agreed during Sub-Phase 1A and is
expected to include the following activities and deliverables:

A. DBE Performance Plan, DBE Outreach Plan and associated plans as described in
Exhibit L (Disadvantaged Business Enterprise and Good Faith Efforts) for Phase 2
including the setting of a DBE participation target for the Design and Construction
Work;

B. Environmental documents and Submittals as further described in Section 8 of Exhibit
E (Technical Requirements);

C. Right of Way Plans as further described in Section 9 of Exhibit E (Technical
Requirements);

D. Utilities coordination as further described in Section 10 of Exhibit E (Technical
Requirements);

E. Assisting the Department in the Development of Utility Agreements;

F. Further development of the Phase 2 Project Scope including evaluation of Project
Standards and Specifications;

G. Development of the Phase 2 Baseline Schedule to the stage and level of detail
described in Exhibit T (Critical Path Method Progress Schedule);

H. Further development of the Project Risk Register and the allocation and management
of risk;

I. Assist in the development of cost and risk sharing mechanisms for Phase 2;

J. Further design and engineering development of the selected alternative including
updated constructability analysis to the appropriate level of detail for GMP proposal
development for the Phase 2 Change Order;
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K. Preparation of procurement packages and selection of Subcontractors in accordance
with Subcontractor Bidding and Selection Plan;

L. Causing the conduct of required investigations and surveys including geotechnical and
SUE and reporting the results and setting forth the potential impact on the Project;

M. Further investigation and analyses such as structural, hydraulic, drainage,
geotechnical as necessary and appropriate to develop the Design Documents and the
Baseline Schedule;

N. Coordinate with the State to develop each GMP Price Proposal pursuant to Exhibit G
(Opinion of Probable Cost (OPC) and Pricing Process);

O. Submit Phase 2 Proposal; and

P. Required Payment Bond and Performance Bond for Phase 2.

3.3 Phase 2 Project Scope

The Phase 2 Project Scope shall include performance requirements, Project Standards,
specifications, the Technical Requirements, drawings and other documents applicable to the
Phase 2 Work, as set forth in the Phase 2 Change Order, and describing the Contractor’s
responsibilities. The Department’s initial requirements and a framework for the Phase 2 Project
Scope shall be developed and agreed between the Parties as part of the Sub-Phase 1B Work.
The Department is entitled to supplement the Phase 2 Project Scope at any time during Phase
1 and any impact, if any, upon the Phase 1 Work will be administered through the process
described in Section 12 (Contract Changes). The Contractor is responsible for identifying
additions or amendments to the Phase 2 Project Scope necessary to appropriately define and
perform the Work and, subject to the Department’s approval, such additions and amendments
may be incorporated into the Phase 2 Project Scope during Phase 1.

The Phase 2 Project Scope will be considered a part of and included in an exhibit to the PDBC
at the execution of the Phase 2 Change Order and at that time will incorporate and supersede
all matters governing the Phase 2 Work that formerly appeared in the Technical Requirements.
Subsequent changes to the Phase 2 Project Scope will be in accordance with the Change Order
process as set forth in Section 12.

3.4 Project Standards

An initial list of Project Standards is included in Section 7.1 (Governing Regulations) of Exhibit E
(Technical Requirements). The Department shall supplement the Standards to the Project
Scope during Phase 1 and any impact upon the Phase 1 Work, if any, will be administered
through the process in Section 12 (Contract Changes). The Contractor is responsible for
identifying additional Project Standards necessary and appropriate to define and perform the
Work and, subject to the Department’s approval, may add these to the Project Scope during
Phase 1.

3.5 Reference Information Documents

3.5.1 Review of RIDs and Project Site

Project Reference Information Documents (RIDs) are available to the Contractor at the following
location:
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[tp.dot.state.oh.us - /pub/construction/JEF7MineGroutPDB/

RIDs may include electronic copies of existing reports, plans, photographs, topographic
mapping, traffic data and projections, utility information, administrative guidelines, directives,
technical manuals, specifications, and other documents pertinent to the Work.

The Contractor shall review and analyze the RIDs, including but not limited to, the boring logs
and other geotechnical information, drainage information, and environmental information
contained therein, and inspect and examine the Project Site and surrounding locations.

The Contractor hereby agrees and acknowledges that as a result of its review and analysis of
the RIDs, its inspection and examination of the Project Site and surrounding areas, the
Contractor is familiar with the Project Site and acknowledges and agrees that it is responsible
for determining and obtaining any additional information and testing the Contractor deems
necessary and appropriate to perform the Work in accordance with the Contract Documents.

The Department may review Submittals based upon the RIDs and provide comments where
necessary. Such review shall not relieve the Contractor of any obligation concerning accuracy
or completeness of Submittals based upon the RIDs.

Additional Documents may be proposed to be added to the RIDs by either Party at any time
during Phase 1. For the Phase 1 or Phase 2 Work, portions of the RIDs may be explicitly
referenced in a Change Order for the purpose of defining the Department’s requirements. Such
portions are deemed incorporated in the PDBC solely to the extent that they are so referenced.
In the performance of the Phase 2 Work, the Contractor may rely on the RIDs only to the extent
expressly agreed upon and set forth in a Change Order.

3.6 Contractor’s Responsibility for Constructability, Safety and
Life-Cycle Performance

The Contractor assumes responsibility for the professional quality, technical accuracy, timely
development and completion, and coordination of the Design Documents and all other
Professional Services. The Contractor shall review the Design Documents for constructability
and safety and shall cooperate with the Department to demonstrate that the design optimizes
maintenance, and life cycle performance of all elements of the Project and allows safe, efficient,
and cost- effective operation of the Project.

3.7 Project Schedule

The Contractor shall prepare, provide, update and maintain the Project Schedule throughout
each Phase. The Project Schedule shall be prepared in accordance with the requirements of
Exhibit T (Critical Path Method Progress Schedule) and the Project Scope.

The Contractor shall perform and complete all Phase 1 Work, notwithstanding the execution of
the Phase 2 Change Order and the resulting concurrent obligation to perform any Phase 2
Work.
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3.8 Governmental Approvals

The Parties will collaborate and fulfill their respective responsibilities during Phase 1 to obtain
necessary Governmental Approvals. Following the execution of the Phase 2 Change Order, the
Contractor will be responsible to apply for and obtain all remaining Governmental Approvals or
any modifications to Governmental Approvals already obtained.

As part of the Phase 2 Work the Contractor shall procure all Governmental Approvals; pay all
charges, fees, and taxes; and provide all notices necessary and incidental to the due and lawful
prosecution of the Work. It is the responsibility of the Contractor to obtain any Governmental
Approvals and pay any costs required by the local road or street agency for the use of any Right
of Way in connection with the Work.
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4 DESIGN REQUIREMENTS AND SUBMITTALS
4.1 Design of the Project
4.1.1 Design Progress Meetings

The Contractor shall hold regularly scheduled Design Progress Meetings as agreed upon by the
Parties and shall coordinate with the Department to determine agenda topics prior to each
meeting. The purpose of Design Progress Meetings is to keep open communication between
the Designer and the Department to discuss design approaches, anticipated submissions, and
status of design submissions being reviewed by the Department. The Contractor’s personnel
are required to participate in all Design progress meetings. Refer to Section 2.2.4 (Design
Progress Meeting) of Exhibit E (Technical requirements) for further details.

4.1.2 Infeasibility of Design

Infeasibility of accepted Contractor designs, errors in the Design Documents, or improper
Contractor design assumptions shall not be considered a revision to the Contract Documents.

4.1.3 Design Responsibilities

The Contractor shall perform the Professional Services in accordance with the Governing
Regulations set forth in Section 7.1 (Governing Regulations) of Exhibit E (Technical
Requirements) as may be amended by the Project Scope. The Contractor shall:

A. Consult with Department to understand the requirements for the Project and review
available data.

B. Advise the Department as to the necessity of providing or obtaining from others
additional reports, data or services and assist the Department in obtaining such
reports, data, or services.

C. Develop Ohio Maintenance of Traffic (MOT) plans in accordance with the Standard
Construction Drawings, Location and Design Manual, and OMUTCD.

D. Develop and maintain and make available to the Department a project record which
includes all significant events (changes, comments, etc.) which influenced the
development of the Project.

E. Perform any surveys required for the Project.

F. Perform hydraulic analysis as set forth in the Project Scope. The results of the
analyses must show no harmful interference to adjacent riparian vegetation (along
streams) resulting from the Work. Results must be certified by the Contractor.

G. Perform any additional needed soils surveys, soils borings, and geotechnical
investigations, as appropriate with analysis necessary to develop the Design
Documents.

H. Reference the appropriate Technical Requirements, including the ODOT Construction
and Materials Specifications in the Plans for all Construction Work to be performed
and all Materials to be furnished.

I. Provide Plans, specifications and supporting documents for review by the Department
at each stage of plan development required by the Project Scope.
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J. Provide written approval on Contractor accepted Shop Drawing(s). Contractor’s
written approval shall be provided with all Submittals to the Department.

K. Provide approval between the Designer and the individual within the Contractor’s
organization responsible for erection and temporary works regarding acceptability of
developed Engineered Drawings identified in the following ODOT C&MS Sections:
501.05.A 1(Bracing adjacent to railroad tracks), 501.05A 2 (Demolition of Structures
over or within 14 feet of railroad tracks), 501.05.A 3 (Erection of structural members
over or within 14 feet of railroad tracks), 501.05B 3 (Falsework for cast-in-place
concrete slab bridges), & 501.05B 6 (Total load applied during construction exceeds
75 percent of legal limit). Contractor’s written approval shall be provided with the
Submittal to the Department. Any Engineered Drawings requiring approval from
entities not employed by the Department shall be in format following L&D standards.

4.1.4 Design and Professional Services Prequalification

Design Work or Professional Services that requires prequalification may only be performed by
firms that are prequalified for that Work at the time of performance of the Design Work or
Professional Services.

The Contractor shall cause the Designer and all other Subconsultants performing Design Work
or Professional Services to be prequalified by ODOT as appropriate for the Work and in the
category for which each organization is performing the Work.

The Designer and all Subconsultants’ names and addresses must be the same as those on file
with ODOT. All Professional Services must comply with Section 4733.16 of the Ohio Revised
Code.

The Contractor shall interpret all references to guidelines, recommendations and considerations
within applicable design manuals as minimum requirements except when specifically excluded
within the Project Scope. The Contractor shall perform recommended evaluations if not
provided by the Department.

415 Standards Deviations

The Contractor shall perform an analysis and submit to the Department for review and approval
any proposed deviation in any Project Standards or Governing Regulation. The Contractor’s
analysis shall indicate the reasons for a Standards Deviation and shall propose an acceptable
solution. A Standards Deviation shall not be included in the Design Documents without the
Department’s written approval.

4.1.6 Engineering Properties of Subsurface Conditions

The Contractor shall determine the engineering properties of all subsurface conditions and
Materials for design and construction of the Work. The Contractor shall base such subsurface
determinations on exploration data and information provided by the Department and procured
by the Contractor, local and regional geologic and hydrogeologic mapping and publications, and
experience in similar geologic settings and construction. The Contractor covenants and agrees
to perform all interpretation and interpolation of geotechnical information in a manner which
would be reasonably exercised by members of the engineering profession practicing under
geological and regional conditions similar to those of the site of the Project. The Contractor
acknowledges and agrees that all use of, interpretation of, and interpolation of the geotechnical
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data and information for design and construction, both at specific exploration locations and
between locations, are the sole responsibility of the Contractor.

4.2 Department’s Responsibilities for Design Activities

The Contractor shall submit the Design Documents to the Department. The Department
reserves the right to review and comment on the Design Documents in accordance with Section
4.8 (Department Review of Contractor Submittals). The Contractor shall cause the Designer and
Subconsultants, if appropriate, to be available throughout the Term to answer questions, issue
clarifications, and correct errors and omissions.

The Department shall have the discretion to determine the level of review required for any
Submittal in accordance with Section 4.7 (Contractor Submittals Listing & Schedule). The
Contractor bears sole responsibility for the quality, accuracy, completeness, and compliance
with the requirements of the Contract Documents regardless of the Department’s level of
review.

The Department’s failure to identify improper or incorrect design shall not, in any way, prevent
later rejection of a Design Document if an improper or incorrect design is discovered, or obligate
the Department to grant acceptance under Section 5.14.4 (Completion of the Contract and
Continuation of Contractor’'s Responsibilities).

4.3 Errors and Omissions

The Contractor shall be responsible for the accuracy of the Design Work and shall promptly
make necessary revisions or corrections resulting from its negligence, errors or omissions. The
Department’s use of the Contractor’s services shall not relieve the Contractor of any
responsibility for subsequent correction of its negligent act, error or omission or for clarification
of ambiguities.

In the event of any negligent act, error or omission which the Department determines to be the
responsibility of the Contractor, the correction, repair or reconstruction of which may require
additional field or office work, the Contractor shall perform such corrective action as may be
necessary.

The Contractor shall be responsible for damages including but not limited to economic waste,
direct and indirect damages incurred as a result of its negligent act, error or omission, and for
losses or costs to repair or remedy construction.

4.4 Financial and Cost Accounting Requirements for Errors and
Omissions

When notified by the Department of a potential error or omission in the Work, the Contractor
shall establish and maintain financial and related cost accounting records to segregate all costs
associated with evaluation and correction of the potential error or omission. All costs associated
with errors and omissions, including directly-associated costs (e.g., legal, accounting, and other
professional fees), shall be borne by the Contractor and may not be charged to the Department
directly or through overhead with respect to this Project.
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45 Submittals and Documentation

The Contractor shall make all Submittals to the Department in accordance with Section 21.5
(Document Management) of Exhibit E (Technical Requirements) and as set forth in in the
Project Scope. The Contractor covenants and agrees to provide all information requested by the
Department as a result of a request made pursuant to the Ohio Open Records Law Ohio Rev.
Code sec. 149.43 et seq. within the timeframe provided to the Contractor in conjunction with
such request.

4.6 Review of Submittals

The Contractor covenants and agrees to verify that there are no conflicts between Buildable
Units in such Submittals being reviewed and any previously approved Design Documents. The
Contractor shall submit Design Documents to applicable agencies requiring review in a format
following L&D Manuals.

4.7 Contractor Submittals Listing & Schedule

A. The Contractor shall submit to the Department for review and acceptance, a
comprehensive list and schedule for Contractor Submittals with the dates of each
Submittal in order to achieve the Completion Deadlines (the “Contractor Submittals
Listing & Schedule”).

B. In Contractor Submittals Listing & Schedule, the Contractor shall distinguish between
Submittals required to be reviewed and approved by the Department and those for
informational purposes only. In addition, the Contractor Submittals Listing & Schedule
shall include:

1. A description of any Contractor Submittals that are not already described in the
Contract Documents including identifying the contents and purpose;

2. The planned schedule for submittal of the Contractor Submittals, which shall be
consistent with the Project Schedule and any time period for Submittals under this
PDBC;

3. Therequired or proposed level of review to be provided by the Department; and
4. Any required reviews or approvals of Contractor Submittals by third parties.

C. The Contractor shall maintain, update, and re-submit the Contractor Submittals Listing
& Schedule:

1. Atleast monthly if there have been any material changes in the prior month;
2. Together with submittal of its Phase 2 Proposal; and

3. During the performance of the Phase 2 Work to establish all Submittals associated
with Final Design, the Construction Work and the As-Built Drawings.

D. The Department will complete its review of the initial Contractor Submittals Listing &
Schedule and any update to it, issue its comments, and confirm its acceptance or
rejection, within 15 Days of receipt. If the Department does not provide its acceptance
or rejection or provide comments within such time period, the Contractor may proceed
to submit Contractor Submittals in accordance with the Contractor Submittals Listing &
Schedule.
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4.8 Department Review of Contractor Submittals

A. The Contractor shall submit all Contractor Submittals to the Department within the
time periods under the accepted Contractor Submittals Listing & Schedule.

B. For those Contractor Submittals which have been designated as requiring the
Department’s review and approval, unless a different review period is agreed between
the Parties and inserted in the Contractor Submittals Listing & Schedule, the
Department will complete its review, issue its comments, and confirm its approval or
rejection, within a timeframe agree during Phase 1.

C. Ateach stage of the Project, concurrent submissions above the prescribed amount will
be subject to additional review periods. The additional review period will consider the
submission size and complexity. The Department will partner with the Contractor with
respect to additional review times and submission numbers in an effort to meet the
Project Schedule. The Department will provide the additional timeframe needed for
review on the next working day following submission.

D. If the Department does not provide its approval or disapproval of a Contractor
Submittal within the review period set forth in item B above, the Contractor shall
provide a Notice to the Department stating the date on which the Department’s
disposition should have been received. If the Department fails to respond within a
further 2 Working Days thereafter, the Contractor may seek an extension of time and
reimbursement under Section 13 (Time Extension to the Completion Deadlines and
Payment for Excusable Delays) if the absence of Department approval or disapproval
of the Submittal materially adversely impacts the Critical Path of the Baseline
Schedule.

4.9 Contractor Analysis of the Department Review Comments

A. The Contractor shall provide Notice to the Department in writing within 7 Days after
receipt of any Department comments to a Contractor Submittal if the Contractor
determines that incorporation of any comment(s) would cause the Submittal to
become deficient in any respect, would materially increase the scope of the Work,
amount to a Change Order, would give rise to a delay that materially adversely
impacts the Critical Path of the Baseline Schedule or would otherwise materially
adversely affect in any manner the performance of the Work. Upon receipt of a
notification from the Contractor, the Department will have the right to modify the
comment(s) and/or address the issues raised in the Contractor’s notice in question.

B. The Contractor’s failure to provide Notice to the Department in accordance with this
Section 4.9 shall constitute the Contractor’s full acceptance of the Department’s
comments, the Contractor’s full acceptance of all responsibility for resulting changes
to the Contractor Submittals, and the Contractor’s full acceptance that the comment
does not constitute a change to the Work.

C. Prior to execution of the Phase 2 Change Order, the Contractor shall review and
evaluate any Department comments to a Contractor Submittal provided as part of the
Phase 1 Work for the purposes of the preparation of its Phase 2 Proposal, including
providing recommendations to the Department for different approaches so as to
achieve value for money and cost and schedule certainty for the Phase 2 Work.

D. Following receipt of the Contractor’'s recommendations, the Department will resolve
the treatment and approach to the comment as it applies to the Phase 2 Work and
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provide Notice to the Contractor of any related assumptions to apply to the Phase 2
Proposal.

410 Contractor Revision and Re-submittal

The Contractor shall revise all Contractor Submittals to include a disposition of all the
Department-provided comments (including revisions to previous comments) and resubmit such
Contractor Submittals to the Department for review and approval by the Department.

4.11 Plans and Working Drawings

The Plans shall show details of structures, the lines and grades, typical cross-sections of the
Roadway, and the location and design of structures.

The Contractor shall prepare Working Drawings when required by the Contract Documents and
after verifying applicable field and plan elevations, dimensions, and geometries. Where Work
consists of repairs, extension, or alteration of existing structures, the Contractor shall take
measurements of existing structures to accurately join old and new Work.

Unless otherwise indicated, the Department will review Working Drawing Submittals to ensure
conformance with the PDBC and to provide the Contractor a written response to document the
results of its review as follows:

A. “ACCEPTED” — The Department accepts the Submittal for construction, fabrication, or
manufacture.

B. “ACCEPTED AS NOTED” — The Department accepts the Submittal for construction,
fabrication, or manufacture, subject to the Contractor's compliance with all Department
comments or corrections to the Submittal. If also marked “RESUBMIT,” the
Department still accepts the submittal, but requires the Contractor to provide a
corrected submittal to the Department.

C. “NOT ACCEPTED?” — The Department does not accept the Submittal. The Submittal
does not conform to Contract requirements. Do not begin construction, fabrication, or
manufacture of Work included in the Submittal. Revise the submittal to comply with
Department comments or corrections and Contract requirements and provide the
revised Submittal to the Department for another review.

“Accepted” and “Accepted as Noted” Working Drawings are Contract Documents. The
Department’s acceptance will not relieve the Contractor of responsibility to complete the Work
according to the Contract Documents nor relieve a signatory engineer’s responsibility as defined
by OAC 4733-23.
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5 CONTROL OF WORK
5.1  Authority of the Department

The Department shall determine in its sole discretion:

A. The quality and acceptability of Materials furnished,;
The quantity of Work performed;

The Contractor’s rate of progress;

The interpretation of the Contract Documents;

Acceptable fulfillment of the Contract;

mmo oW

Contractor compensation; and
G. The acceptability of the Contractor’s Design and Design Documents.

The Department’s acceptance of the Work or any portion thereof does not constitute a waiver of
the Department’s right to pursue any and all legal remedies for Nonconforming Work or Work
performed by the Contractor in an un-workmanlike manner.

The Department will not supervise, direct or have control or authority over, nor be responsible
for the Subcontractors’ or Subconsultants’ means, methods, techniques, sequences or
procedures of construction, design, or the safety precautions and programs incident thereto, or
for any failure of Contractor to comply with Laws and regulations applicable to the furnishing or
performance of the Work.

The Department will not be responsible for the Contractor’s failure to perform or furnish the
Work in accordance with the Contract Documents. The Department may order immediate
remediation of conditions which endanger the public safety or welfare as set forth in Section
5.10.6 (Public Convenience and Safety), Section 5.11.1 (Maintenance During Construction),
Section 5.11.2 (Failure to Maintain Roadway or Structure), Section 5.11.6 (Protection and
Restoration of Property), Section 5.12 (Contractor’'s Use of the Right of Way or Other
Department-Owned Property), and Section 17 (Insurance Requirements).

5.2 Phase 2 Preconstruction and Progress Meetings

The Contractor shall meet with the Department for a preconstruction meeting before beginning
the Construction Work.

At or before the preconstruction meeting, the Contractor shall submit the updated Progress
Schedule to the Department and furnish to the Department a list of proposed Subcontractors not
included in the Phase 2 Change Order, as applicable. If the Contractor fails to deliver the
required submissions to the Department at or before the preconstruction meeting, the
Department may order the meeting suspended until the required submissions are furnished to
the Department. The Contractor shall not be permitted to commence the corresponding
Construction Work until the meeting is reconvened and concluded or the Department gives
specific written permission to proceed with the corresponding Construction Work.

The Contractor covenants and agrees to conduct monthly Progress Meetings with the
Department unless an alternate frequency is otherwise determined and agreed upon in writing
by the Department at the preconstruction meeting. The Contractor covenants and agrees to
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coordinate with the Department to determine agenda topics prior to each meeting. The purpose
of Progress Meetings is to maintain and foster open communication between the Contractor and
the department.

53 Cooperation Between Contractors
At any time, the Department may contract for other work on or near the Project.

Separate Contractors working within the limits of the Project shall conduct their work without
interfering with or hindering the progress or completion of Work being performed by other
Contractors and shall cooperate with each other as directed by the Engineer.

5.4  Authority and Duties of Inspector

The Department, acting through its Inspectors, is authorized to inspect the Work and the
preparation, fabrication, or manufacture of Materials; provided however, Inspectors are not
authorized to alter or waive requirements of the Contract Documents and the Contractor shall
not be entitled to rely on any such alteration or waiver by any such Inspector. Inspectors are
authorized to: (i) notify the Contractor of Work that does not conform to the Contract
Documents; (i) reject Materials that do not conform to Specification requirements; and (iii) until
the issue is decided by the Department, suspend portions of the Work if there is a question
regarding the Contract Documents, use of unapproved Material, or safety. Inspectors are not
obligated or authorized to provide direction, superintendence, or guidance to the Contractor, its
crew, its Subcontractors, Subconsultants, or Suppliers to accomplish the Work.

Any action or inaction of the Inspector does not constitute a waiver of the Department’s right to
pursue any and all legal remedies for Nonconforming Work, or work performed by the
Contractor in an un-workmanlike manner.

5.5 Inspection of Work

The Contractor acknowledges and agrees that the Department, in its sole discretion, may elect
to inspect Materials and the Work. The Contractor covenants and agrees to provide the
Department or its representatives, including its Inspectors, with access to the Work, information,
and assistance necessary to conduct a complete inspection of the Work or applicable portions
thereof. Notwithstanding anything to the contrary contained herein, the Contractor shall notify
the Department at least 24 hours prior to all testing and inspection needs. Modifications to
previously provided inspection notices are considered new notices and will follow the 24 hour
prior notice requirement.

When directed by the Department, the Contractor shall remove or uncover completed Work to
allow inspection. After the Department’s inspection, the Contractor shall restore the Work
according to the requirements of the Contract Documents. If the inspected W ork conformed to
the requirements of the Contract Documents, the Department will pay for uncovering or
removing and restoring the Work as Extra Work according to Section 12 (Contract Changes).
The Department will not pay for uncovering or removing and restoring Nonconforming Work.

The Department shall have the discretion to determine the level of inspection for any item of
Work. The Contractor bears sole responsibility for the quality of Work and compliance with the
Contract Documents regardless of the Department’s level of inspection.
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The Department’s failure to identify Nonconforming Work shall not, in any way, prevent the
Department’s subsequent rejection if Nonconforming Work is discovered, or obligate the
Department to grant acceptance under Section 5.14.4 (Completion of the Contract and
Continuation of the Contractor's Responsibilities).

Inspection of Work may also include inspection by representatives of the federal government,
other Government Entities or railroad corporations that pay a portion of the cost of the Work.
Such inspections will not make such organizations a party to the PDBC and will not be
considered as interfering with the rights of the Contractor or Department.

5.6 No Waiver of Legal Rights

Subject to Section 26.1 (Waivers), the following Department actions do not waive the
Department’s rights or powers under the Contract, or any right to damages herein provided:

A. Inspection by the Department or by any of Department Inspectors or representatives.

B. Review of Design Documents by the Department’s Project Manager, or any of the
Department’s representatives.

C. Any order, measurements, or certificate by the Department or its representatives.

D. Any order by the Department or its representatives for the payments of money or the
withholding of money.

E. Acceptance of any Work.
F. Any extension of time.
G. Any possession taken by the State or its representatives.

The Department will not consider any waiver of a breach of this PDBC to be a waiver of any
other subsequent breach.

5.7 Furnishing Right-of-Way

The Department will provide the Contractor with legal access rights to the Project ROW during
the performance of the Phase 1 Work in compliance with Section 9 (Right-of-Way) of Exhibit E
(Technical Requirements) as may be amended in the Project Scope, including ingress and
egress from a public Road.

The Contractor shall comply with the requirements of ORC 5517.01 and shall notify the property
owner or person in possession of the property at least 48 hours prior to entry into said property.
The notification format shall be approved by the before use.

The Sub-Phase 1A NTP shall constitute permission for the Contractor to occupy public Right-
of-Way within the Project area for the performance of the Phase 1 Work in compliance with
Section 9 (Right of Way) of Exhibit E (Technical Requirements) as may be amended in the
Project Scope.

The Department is responsible for securing all necessary Project ROW in advance of
Construction Work. Provisions governing access dates to each parcel are set forth in Section 9
of Exhibit E (Technical Requirements) as may be amended in the Project Scope. Any
exceptions will be identified at the time of the Phase 2 NTP. If any parcels have not already
been cleared for access by the Contractor on the date of the Phase 2 NTP, the Department will
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identify in the Phase 2 Change Order the specific dates such parcels will be made available to
the Contractor.

Where proposed Work is beyond the Project ROW limits, the Contractor shall not commence
any Construction Work outside of the Project ROW until notified by the Department that the
needed additional Project ROW has been acquired and is otherwise available for Construction
Work.

5.8 Unauthorized and Nonconforming Work

5.8.1 Nonconforming and Unauthorized Work

The Contractor shall correct any Nonconforming Work in the manner and within the time frames
required by the Contract Documents, at no cost to the Department. The Department may reject
or require the Contractor to remedy any Nonconforming Work and/or identify additional Work
that must be done to bring the Project into compliance with Contract Document requirements at
any time prior to Completion of the Contract, whether or not previous oversight, spot checks,
audits, reviews, tests, inspections, acceptances, or approvals were conducted by any Person.

Unauthorized Work is Work done contrary to the instructions of the Department, beyond the
plan lines, or any Extra Work done without the Department’s permission. The Department will
not pay for Unauthorized Work. The Department may order the Contractor to remove or replace
Unauthorized Work at no expense to the Department.

If the Contractor fails to comply with the Department’s orders under the provisions of this
Section 5.9.1 (Nonconforming and Unauthorized Work), the Department may correct or remove
and replace Nonconforming Work or Unauthorized Work and deduct the costs from the Contract
Price.

5.8.2 Nonconforming Work Compensation Adjustment

The Department may, in its sole discretion, accept any Nonconforming Work without requiring it
to be fully corrected, and shall be entitled to a reduction in the Contract Price in an amount
determined by the Department, equal, at the Department’s election, to:

The amount allocated to such Work in the Price Proposal;

2. The Contractor’s cost savings associated with its failure to perform the Work in
accordance with the Contract Document requirements; or

3. The amount deemed appropriate by the Department to provide compensation for
impacts to affected parties such as future maintenance and/or other costs relating to
the Nonconforming Work.

5.9 Construction Requirements
5.9.1 Prosecution and Progress

The Contractor shall notify the Department in writing at least 24 hours before starting
construction of each Buildable Unit of Work. If the prosecution of the Work is suspended, the
Contractor shall notify the Department in writing a minimum of 24 hours in advance of resuming
construction.
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The Contractor shall pursue the Work diligently and continuously as to achieve the Completion
Deadlines for each Milestone and achieve Substantial Completion of the Project by the
Substantial Completion Deadline.

5.9.2 Limitation of Operations

The Contractor shall limit operations to prevent unnecessary inconvenience to the traveling
public in accordance with the MOT. If the Department concludes that the extent of the
Contractor’s Work unnecessarily inconveniences the public or concludes limiting operations are
necessary to protect existing facilities or completed Construction Work from damage, the
Department will require the Contractor to finish portions of Work in progress before starting new
Work.

5.9.3 Load Restrictions

The Contractor shall comply with all legal load restrictions when hauling Materials on public
roads.

The Contractor shall operate Equipment of a weight or so loaded as to not cause damage to
Structures, to Roads, or to other types of construction. The Contractor shall comply with ODOT
C&MS subsection 501.05.B.6 (Total load applied to a structure during construction exceeds 75
percent of legal limit) for allowed loads on Bridges for Work undertaken in Ohio.

The Contractor shall not (i) use off road vehicles on bases or pavements unless permitted by
the Department in writing, (ii) haul on concrete pavement, base, or Structures before the
expiration of the curing period or (i) exceed the legal load limits in this section unless permitted
by the Department in writing.

5.9.4 Haul Roads

Prior to hauling Equipment or Materials, the Contractor shall provide written notification to the
Department of the specific roads or streets on the haul route. If the haul route includes roads
and streets that are not under the jurisdiction and control of the State of Ohio and the
Department determines that State controlled roads are not available or practical for a haul route,
the Contractor may use local roads and streets that are not restricted by the relevant
Government Entity. If the Department determines that state controlled roads are available and
practical for a haul route, the Contractor shall revise the proposed haul route provided in the
original written notification and resubmit to the Department.

If the Department determines that haul route roads were properly used by the Contractor for any
purpose in connection with the Work and that the haul route roads were damaged, then the
Department may order the Contractor to perform immediate and practical repairs to ensure
reasonably normal traveling conditions. The Department will pay for repairs according to
applicable provisions of Section 12 (Contract Changes).

The Contractor shall not file a Claim for delays or other impacts to the Work caused by disputes
with Government Entities regarding the use of local roads or streets as haul routes. The
Contractor shall save the Department harmless for any closures or hauling restrictions outside
the Project Limits beyond the control of the Department.
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5.9.5 Reserved

5.9.6 Public Convenience and Safety

At all times, the Contractor shall ensure that the Work interferes as little as possible with the
normal unrestricted flow of traffic. The Contractor shall provide for the safety and convenience
of the general public and the residents adjacent to the Project Site and the protection of persons
and property. Furthermore, the Contractor shall not close any highways or streets unless
specifically allowed by the PDBC per Section 11.10.2 (Lane Closure Deductions).

Any illegal drugs, drug paraphernalia, mobile drug labs or dumps, weapons or firearms found on
the Project ROW shall be considered a potential crime scene and shall not be handled or
moved. In such an event, the Contractor shall immediately notify law enforcement and the
Department.

5.9.7 Sanitary Provisions

The Contractor shall provide and maintain sanitary accommodations in a neat condition for the
use of employees and Department representatives that comply with the requirements of the
State and local Boards of Health, or of other Government Entities having jurisdiction over the
Project.

5.9.8 Bridges over Navigable Waters

The Contractor shall conduct all Work on navigable waters so that it does not interfere with free
navigation of the waterways and that it does not alter the existing navigable depths, except as
allowed by permit issued by the U.S. Coast Guard.

5.9.9 Use of Explosives
Use of explosives is prohibited for this Project.
5.9.10 Unmanned Aircraft Systems

If the project requires or anticipates the use of unmanned aircraft systems within Project Right-
of-Way, the Contractor will follow proper risk assessment and federal regulations in accordance
with ODOT Supplement 1132 in Ohio.

5.10 Damage to the Work and Maintenance During Construction

5.10.1 Maintenance During Construction

The Contractor shall maintain the Work during construction and until the Department accepts
the Work under Section 5.14.4 (Completion of the Contract and Continuation of Contractor’s
Responsibilities). The Contractor is responsible for damage done by its Equipment.

The Contractor shall maintain the previous courses or subgrade during all construction
operations, when placing a course upon other courses of embankment, base, subgrade,
concrete or asphalt pavement, or other similar items previously constructed. This maintenance
includes, but is not limited to draining, re-compacting, re-grading, or if destroyed, the removal of
Work previously accepted by the Department.
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The Contractor shall maintain the post construction storm water Best Management Practice
(BMP) features. The Contractor shall prevent sediment laden surface water from coming in
contact with the BMP features during construction.

The Contractor shall maintain the Work during the Construction Period and before acceptance
of the Work under Section 5.14.4. The Department will not provide additional compensation for
maintenance Work. All cost of maintenance Work during construction and before the project is
accepted shall be included in the Contract Price and the Contractor will not be paid an additional
amount for such Work.

Snow and ice control during the Construction Period will be by the Department and applicable
Government Entities.

The Contractor shall not be required to assume any maintenance responsibilities until NTP for
Construction Work pursuant to the Phase 2 Change Order, following which the Contractor shall
be responsible for maintenance of existing facilities within the Project Limits as described
herein.

The Contractor shall perform a baseline inspection and submit a baseline inspection report that
shall be used as a benchmark to determine the minimum required maintenance condition of all
existing project elements throughout the Construction Period. The baseline inspection report
shall identify any existing defects, safety issues, or elements requiring repair on detour routes.
The report will include mitigation measures for all identified defects, safety issues, or elements
requiring repair. Prior to and during detour use, the Contractor shall make repairs to the detour
route to ensure it is reasonably smooth and free from holes, ruts, ridges, bumps, dust, standing
water, and other items required to maintain safe driving conditions. Once the detour is removed
and traffic returned to its normal pattern, the detour route shall be restored to a condition that is
equivalent to that which existed prior to its use for this purpose.

The Contractor shall maintain all elements within the Project limits such that the baseline
element condition is equaled or exceeded.

5.10.2 Failure to Maintain Roadway or Structure

If the Contractor, at any time, fails to comply with the provisions of Section 5.11.1 (Maintenance
During Construction), the Department will immediately notify the Contractor of such
noncompliance. If the Contractor fails to remedy unsatisfactory maintenance within 24 hours
after receipt of such notice, the Department may immediately proceed to maintain the Project,
and deduct the entire cost of this maintenance from monies due or to become due the
Contractor in accordance with the Contract Documents.

5.10.3 Contractor Responsibility for Work

Until the Department accepts the Work during by issuing a Notice of Final Completion pursuant
to Section 5.14.2.2 (Notice of Completion), the Contractor is responsible for the Project and
shall take every precaution against injury or damage to any part thereof by the action of the
elements or from any other cause, whether arising from the execution or from the non-execution
of the Work. The Contractor shall rebuild, repair, restore, and make good all injuries or damages
to any portion of the Work occasioned by any of the above causes before Completion of the
Contract. The Contractor shall bear the expense of the repairs except when damage to the
Work was due to a Force Majeure Event, as set forth in Section 14 (Force Majeure Events),
without the fault or negligence of the Contractor.
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5.10.4 Damage by Traffic Using Substantially Completed Work

In the event that the Department determines that damage to completed permanent items of
Work results from traffic using a substantially completed section of Roadway, the Department
may compensate the Contractor for repair of the damage as authorized by Change Order.
Additionally, if traffic permanently damages beyond use the following temporary maintenance of
traffic items, the Department will compensate the Contractor for replacement of the item as
authorized by Change Order:

1. Arrow board;
Work zone signal, pole, or controller;
Lighting unit or pole;
Changeable message sign;

Work Zone Impact Attenuator;

IR S

Truck Mounted Impact Attenuator; or
7. Digital Speed Limit Sign Assembly.

To receive compensation for the damage to permanent items of Work or temporary
maintenance of traffic items named above, the Contractor must first meet the following
requirements.

A. Notify the Department of each occurrence of damage in writing within 10 Days.

B. Contact the local law enforcement agency to determine if the accident was
investigated and a report filed. If an accident report was filed, obtain the report and
notify the motorist, and copy their insurance company, via certified mail informing both
that the motorist is responsible for the cost of damage repairs. If the motorist does not
respond within 30 Days, make a second attempt to contact the motorist and copy the
insurance company via certified mail.

C. If noresponse is received from the motorist or insurance company within 30 Days of
the motorist receipt of the second notice, send a letter to the Department within
eighteen months of the event and include documentation of good faith effort to seek
recovery from responsible parties.

D. The Department will make an adjustment according to Section 13 (Time Extension to
the Completion Deadlines and Payment for Excusable Delays) and Section 12.8
(Changes and Extra Work Price Determination) to compensate the Contractor for the
added costs and delays, if any, resulting from the repair or replacement of damaged
Work.

If there is no accident report on file and no means of identifying the responsible motorist, the
Contractor will be compensated to repair the damaged Work.

In case of suspension of Work by the Contractor or under the provisions of Section 20.2
(Department Suspension for Cause), the Contractor shall be responsible for the Project and
shall take necessary precautions to prevent damage to the Project; provide for normal drainage;
and erect any necessary temporary structures, signs, or other facilities at its expense. During
such period of suspension of Work, properly and continuously maintain in an acceptable
growing condition all living material in newly established plantings, seedings, and soddings
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furnished under the Contract Documents, and take adequate precautions to protect new tree
growth and other vegetative growth against injury.

5.10.5 Removal of Graffiti

The Department may direct the Contractor to remove graffiti any time during the Work. The
Department will make an adjustment according to Section 13 (Time Extension to the Completion
Deadlines and Payment for Excusable Delays) for delay impacts to Critical Path activities and
Section 12.8 (Changes and Extra Work Price Determination) to compensate the Contractor for
the added costs, if any, resulting from all ordered graffiti removal.

5.10.6 Protection and Restoration of Property

The Contractor is responsible for the preservation of all public and private property impacted by
the Contractor’s operations.

The Contractor is responsible for all damage or injury to property, during the prosecution of the
Work, resulting from any act, omission, neglect, Nonconforming Work or misconduct in the
manner or method of executing the Work. The Contractor will remain responsible for all damage
and injury to property until the Project is accepted under Section 5.14.4 (Completion of the
Contract and Continuation of Contractor’'s Responsibilities).

If the Contractor causes any direct or indirect damage or injury to public or private property by
any act, omission, neglect, or misconduct in the execution or the non-execution of the Work,
then it must restore, at its own expense, the property to a condition similar or equal to that
existing before the damage or injury.

If mail boxes, road, or street name signs and supports interfere with the Work, the Contractor
shall remove and erect those items in a temporary location during the Construction Period in a
manner satisfactory to and as directed by the Department. After Substantial Completion of the
Work and before Completion of the Contract, the Contractor shall erect the mailboxes, road, or
street name signs and supports in their permanent locations according to the Plans unless
otherwise directed by the Department.

The Contractor shall cooperate with the Department in protecting and preserving survey
monuments that are affected by the Work as required by ORC 5519. At the beginning of the
Work, the Contractor shall verify the position of all survey monuments in the area to be
improved, according to ODOT C&MS Section 623 (Construction Layout Stakes and Survey
Monuments). If survey monuments not shown in the Contract Documents are unexpectedly
encountered, then the Contractor shall protect, reference, and preserve those survey
monuments in the same manner as survey monuments that are shown in the Contract
Documents.

The Contractor shall not create staging areas, store Materials and Equipment, or borrow or
waste materials in areas identified as an environmental resources areas in the Contract
Documents. All properties to be utilized by the Contractor outside the Project Limits shall be
cleared for all environmental resource impacts prior to the beginning of Construction Work.
Environmental resources include but may not be limited to:

1. Cultural Resources:
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a. Buildings, structures, objects, and sites eligible for or listed on the National
Register of Historic Places; and

b. Historic or prehistoric human remains, cemeteries, and/or burial sites (pursuant
with ORC 2909.05.

2. Ecological Resources:
a. Wetlands;
b. Streams; and

c. Wooded areas with trees to be removed in excess of 8 inches diameter at breast
height.

3. Public Lands:
a. Lands meeting the criteria of 49 U.S.C. 303, 23 CFR 771.135: 4(f); and
b. Lands meeting the criteria of 16 U.S.C. 4601-4, 36 CFR59.1: 6(f).

4. FEMA Mapped 100 year Floodplains; and

5. Hazardous Waste Areas.

Except for locations utilized specifically for:
1. Reuse of Clean Hard Fill as described in CA-EW-20 (ODOT Beneficial Reuse Form).
Prior to transferring Clean Hard Fill from the project, fully execute form CA-EW-20 and

provide appropriate documentation to the Department as described for each reuse
option.

All areas proposed to be utilized by the Contractor outside the Project Limits and not described
above shall be reviewed by environmental Subcontractor(s) that are prequalified by the
Department for each environmental resource. The Contractor shall cause the environmental
Subconsultant(s) to certify that the proposed site to be utilized for the Contractor will not impact:

1. Cultural Resources;

Ecological Resources;

Public Lands;

FEMA Mapped 100 year Floodplains; or

a e

Hazardous Waste Areas.

The Contractor shall provide all documentation and the environmental Subconsultant
certification to the Department.

In the event that the areas proposed for use by the Contractor outside the Project ROW contain
environmental resources, the Contractor shall be responsible to the Department for all
environmental clearances and permits prior to the beginning Construction Work.

5.10.7 Contractor’s Responsibility for Utility Property and Services

At points where the Contractor’s operations are adjacent to properties of railway, cable,
telephone, and power companies, or are adjacent to other property, and any damage to their
property may result in considerable expense, loss, or inconvenience, the Contractor shall not
commence with the operation until all arrangements necessary for the protection of the property
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have been made. The Contractor shall ensure continuity of Utility service as further described in
Section 10 of Exhibit E (Technical Requirements).

The Contractor shall cooperate with the owners of any underground or overhead utility lines in
their removal and rearrangement operations to ensure these operations progress in a
reasonable manner, that duplication of rearrangement Work may be reduced to a minimum, and
that services rendered by those parties will not be unnecessarily interrupted.

In the event interruption to underground or overhead utility services results from an accidental
breakage or from being exposed or unsupported, the Contractor shall immediately alert the
occupants of nearby premises as to any emergency that the accidental breakage may create at
or near such premises. The Contractor shall then notify the Department and the Utility Owner of
the utility facility of the disruption and cooperate with the said Utility Owner or operator in the
restoration of service. If utility service is interrupted, the Contractor shall perform the repair work
continuously until the service is restored unless the repair work is performed by the Utility
Owner. The Contractor shall not begin Work around fire hydrants until the local fire authority
approves provisions for continued service.

5.11 Contractor’s Use of the Project Right of Way or Other
Department-Owned Property

5.11.1 Disposal of Waste Material and Construction Debris and Excavation
of Borrow on the Project Right of Way or on Other Department-
Owned Property

The Contractor shall dispose of waste material according to Section 5.13.2 (Borrow and Waste
Areas) and dispose of construction debris according to Section 5.13.5 (Construction and
Demoalition Debris). In addition to the rights granted in Section 5.13.3 (Rights In and use of
Materials Found in the Work), the Contractor’s use of the Project ROW or other Department-
owned property for the disposal of waste material and construction debris and excavation of
borrow material is restricted as follows:

A. If the Contract Documents identify locations for the disposal of waste material and
construction debris or excavation of borrow material within the Project ROW or on
other Department-owned property, then only perform these operations in these
designated locations.

B. If the Contract Documents do not identify locations for the disposal of waste material
and construction debris or excavation of borrow material within the Project ROW or on
other Department-owned property, then do not assume that the Department will make
such locations available.

If the Contractor’s request to use locations within the Project ROW or on other Department-
owned property is approved by the Department, then the Department will allow the Contractor to
dispose of waste material and construction debris or excavate borrow material for a negotiated
fee per cubic yard.

Ohio DOT - Progressive DB Contract 37



January 5 2024 Progressive Design-Build Contract (PDBC)

5.11.2 Contractor’s Use of Portable Plants Within the Project Right of Way
or on Other Department-Owned Property

The Contractor’s use of portable plants within the Project ROW or on other Department-owned
property is limited.

The Contract Documents do not identify locations within the Project ROW or on other
Department-owned to place a portable plant. The Contractor shall not assume that the
Department will make such locations available.

5.11.3 Placement of a Portable Plant within the Project Right of Way or on
Other Department-Owned Property

To place a portable plant within the Project ROW or on other Department-owned property, the
Contractor shall comply with the following requirements:

A. Local noise ordinances.

B. Obtain any necessary EPA permits for the operation of the plant. Provide the
Department with a copy of the information submitted to obtain the permit and a copy of
the permit.

C. Provide the Department written certification that the plant will supply Material only for
the Project for which it was approved. The plant shall not be used to supply any other
project or to sell materials commercially.

D. Submit an ingress/egress plan \to the Department for approval that details the
anticipated truck movements and provides acceptable protection, warning, and
guidance to motorists, pedestrians, and the workers.

5.11.4 Equipment Storage and Staging

The Contractor may use, fee-free, any portion of the Project ROW for staging, Equipment
storage, or an office site with the approval of the Department, provided such usages do not
interfere with the Work and are not prohibited by the Contract Documents.

5.11.5 Equipment Removal and Site Restoration

The Contractor shall remove all Contractor Equipment and completely restore all utilized sites
as required by Section 5.13.4 (Cleaning Up) before Completion of the Contract as provided in
Section 5.14.4 (Completion of the Contract and Continuation of the Contractor’s
Responsibilities).

5.12  Environmental Requirements

5.12.1 Environmental Protection

The Contractor shall comply with all Federal, State, and local laws and regulations controlling
pollution of the environment. The Contractor shall avoid polluting streams, lakes, ponds, and
reservoirs with fuels, oils, bitumens, chemicals, sediments, or other harmful materials, and avoid
polluting the atmosphere with particulate and gaseous matter.

By execution of this PDBC, the Contractor, will be deemed to have stipulated as follows:
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A. That any facility that is or will be utilized in the performance of this contract, unless
such contract is exempt under the Clean Air Act, as amended (42 U.S.C. 1857 et seq.,
as amended by Pub.L. 91-604), and under the Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251 et seq., as amended by Pub.L. 92-500), Executive Order
11738, and regulations in implementation thereof (40 CFR 15) is not listed, on the
date of contract award, on the U.S. Environmental Protection Agency (EPA) List of
Violating Facilities pursuant to 40 CFR 15.20.

B. That the Contractor agrees to comply and remain in compliance with all the
requirements of Section 114 of the Clean Air Act and Section 308 of the Federal
Water Pollution Control Act and all regulations and guidelines listed thereunder.

C. That the Contractor shall promptly notify the Department of the receipt of any
communication from the Director, Office of Federal Activities, EPA, indicating that a
facility that is or will be utilized for the contract is under consideration to be listed on
the EPA List of Violating Facilities.

D. That the Contractor agrees to include or cause to be included the requirements of
paragraph A. through D. of this Section 5.13.1 in every nonexempt subcontract, and
further agrees to take such action as the government may direct as a means of
enforcing such requirements.

The following provisions with respect to permits shall be read in conjunction with Section 8
(Permitting) of Exhibit E (Technical Requirements).

Fording of streams is prohibited.
Causeways for stream and river crossings or for Work below a Bridge are permitted provided:

A. The causeway complies with the requirements of the 404 Permit the Department
obtained for the Project.

B. The Contractor obtains a 404 Permit from the U.S. Army Corps of Engineers if the
Department has not obtained such a permit. The Contractor shall obtain the 404
Permit prior to beginning construction of the causeway. The Department does not
guarantee that the Contractor will be able to obtain a 404 Permit.

The Contractor shall comply with the Ohio Water Pollution Control Act (OWPCA), (ORC Chapter
6111). The Department will obtain a storm water permit when the plan work acreage requires a
permit. The Contractor shall apply for a permit to cover operations outside the Project limits
shown on the plans as required by the OWPCA provisions. When the Department has not
applied for a permit on the Project and a permit is required because of the total area of the
Contractor’s Work, the Contractor shall apply for, obtain, and comply with the required permit for
both the Work within Project Limits and the Contractor’s Work.

The Department has obtained the required permits from the U.S. Army Corps of Engineers and
Ohio EPA for Work in the “Waters of the United States” and isolated wetlands under ORC
Chapter 6111. The Contractor shall comply with the requirements of these permits.

When Equipment is working next to a stream, lake, pond, or reservoir, appropriate spill
response Equipment is required. The Contractor shall not stockpile erodible material next to a
stream, lake, pond, or reservoir.
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The Contractor shall take precautions to avoid demolition debris and discharges associated with
the excavation and hauling of material from entering the stream. In addition, the Contractor shall
remove any material that does fall into the stream as soon as possible.

When excavating in or adjacent to streams, the Contractor shall separate such areas from the
main stream by a dike or barrier to keep sediment from entering the stream. The Contractor
shall take care during the construction and removal of such barriers to minimize sediment
entering the stream.

The Contractor shall contain, collect, characterize and legally dispose of all liquid waste and
sludge generated during the Work. The Contractor shall not mix wastes with storm water. The
Contractor shall not discharge any liquid waste without the appropriate regulatory permits. The
Contractor shall manage liquid waste and sludge in accordance with ORC Chapter 6111and all
other laws, regulations, permits and local ordinances relating to this waste.

The Contractor shall control the fugitive dust generated by the Work according to OAC-3745-17-
07(B), OAC-3745-17-08, OAC-3745-15-07, and OAC-3745-17-03 and local ordinances and
regulations. Prior to the initiation of abrasive coating removal, pavement cutting or any other
construction operation that generates dust, the Contractor shall demonstrate to the Department
that construction related dust will be controlled with appropriate Reasonable Available Control
Measures (RACM) as described in OEPA Engineering Guide #57
(http://epa.ohio.gov/dapc/engineer/equides.aspx).

In addition, the Contractor shall use dust control measures when fugitive dust creates unsafe
conditions as determined by the Department.

In Ohio, the Contractor shall perform open burning according to Section 5.13.2 (Borrow and
Waste Areas).

5.12.2 Borrow and Waste Areas

Prior to beginning borrow or wasting operations, the Contractor shall obtain the Department’s
written approval of a detailed operation plan (which shall be updated as necessary prior to each
occasion on which the Contractor intends to begin new borrow or wasting operations) that
addresses the following concerns:

A. Control of drainage water;

Cleanup, shaping, and restoration of disturbed areas;
Disposal of Regulated Materials;

Avoidance of regulated areas;

Excavation and filling of waste and borrow areas;

Saving of topsoil; and

O Mmoo

Temporary Sediment and Erosion Control BMPs required for compliance under the
Clean Water Act, Ohio Water Pollution Control Act, (OWPCA) (ORC Chapter 6111),
and the NPDES permit.

The Contractor shall perform all engineering, including any field investigation, necessary to
ensure long term stability of all side slopes and foundations of all borrow and waste areas. The
Contractor shall also furnish a certification by a Registered Engineer attesting to the stability of
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all borrow and waste areas. All damage resulting from the instability of borrow and waste areas,
the removal of borrow materials, the placement of waste materials, or the hauling of material to
and from these areas is the sole responsibility of the Contractor. Repairs to approved haul roads
will be made in accordance with Section 5.10.4 (Haul Roads).

The Contractor shall ensure that all side slopes of all waste areas do not reduce horizontal sight
distance as defined by the Department’s Location and Design Manual.

The Contractor shall (i) have the proposed borrow and waste areas reviewed by an
environmental Subconsultant that is pre-qualified by the Department as appropriate for
ecological work; and (ii) have the environmental Subconsultant certify that the proposed borrow
and waste operations will not impact the “Waters of the United States” or an isolated wetland. If
Subconsultant certification is not provided, the Contractor shall obtain the 404/401 permits
necessary to perform the operations as proposed. The Contractor shall have the environmental
Subconsultant certify that the W ork conforms to the requirements of the permit(s). The
Contractor shall provide all documentation submitted to obtain the appropriate permit(s) and a
copy of the permit(s) to the Department.

If burning is permitted in Ohio under the OAC-3745-19 and ORC 1503.18, the Contractor shall
submit a copy of the Ohio EPA permit and the Ohio DNR permit to the Department and copies
of all information used to obtain the permit.

Prior to the disposal of waste materials, the Contractor shall submit to the Department an
executed copy of the contract or permission statement from the property owner. The contract or
permission statement must indicate that the waste materials are not the property of the
Department or the Cabinet. Further, the contract or permission statement must expressly state
that the Department and Cabinet is not a party to the contract or permission statement and that
the Contractor and property owner will hold the Department and Cabinet harmless from claims
that may arise from their contract or permission statement.

The Contractor shall restore all borrow or waste areas including cleanup, shaping, replacement
of topsoil, and establishment of vegetative cover by seeding and mulching according to Section
5.13.4 (Cleaning Up) and Ohio Item 659 (Seeding and Mulching) where in Ohio. The Contractor
shall ensure the restored area is well drained unless approval is given by the Department to
convert a pit area into a pond or lake, in which case confine restoration measures to the
disturbed areas above the anticipated normal water level.

For waste sites shown on the plan, the plan will indicate if the clearances have or have not been
obtained for the project right-of-way locations. No extension of time or additional compensation
will be paid for any delays due to not having the written permit(s) to waste in a floodplain.

The allowed use of Project ROW and other Department property for borrow and waste is
detailed in Section 5.13.3 (Rights in and Use of Materials Found in the Work)and Section 5.12
(Contractor’s Use of the Project ROW or Other Department-Owned Property).

Borrow and Waste Area shall adhere to Section 5.11.6 (Protection and Restoration of Property).
5.12.3 Rights In and Use of Materials Found in the Work

Upon obtaining the Department’s approval, the Contractor may use material, such as stone,
gravel, or sand, found in the plan excavation for another Contract Item. The Contractor shall
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excavate or remove material only from within the grading limits, as indicated by the slope and
grade lines.

5.12.4 Cleaning Up

The Contractor shall maintain the Project in a presentable condition. The Contractor shall
remove all rubbish, layout stakes, sediment control devices as directed by the Department,
excess material, temporary structures, and Equipment, including stream channels and banks
within the Right-of-Way at drainage structures, and all borrow and waste areas, storage sites,
temporary plant sites, haul roads, and other ground occupied by the contractor in connection
with the Work. The Contractor shall establish suitable vegetative cover in these areas by
seeding and mulching according to Item 659, except for cultivated fields and leave the Project
Site in an acceptable condition as determined by the Department.

5.12.5 Construction and Demolition Debris

In Ohio, the Contractor shall follow OAC-3745-37, OAC-3745-400, and ORC Chapter 3714
which regulate the use and disposal of construction and demolition debris.

The Contractor shall legally dispose, reuse within the Project or recycle debris containing wood,
road metal, plaster, asphalt, brick and/or stone, at a licensed construction and demolition debris
site, recycling facility, or, with respect to the reuse of any such materials, at the designated
location within the Project Site.

Under the regulations cited above the disposal of brush, trees, stumps, tree trimmings,
branches, weeds, leaves, grass, shrubbery, yard trimmings, crop residue, and other plant matter
is restricted. If allowed by the Contract Documents, the Contractor may waste brush, trees,
stumps, tree trimming, branches, weeds, leaves, grass, shrubbery, yard trimmings, crop
residue, and other plant matter within the Project ROW. Otherwise, the Contractor shall submit
a plan and any required permits to legally dispose of these materials off the Project ROW to the
Department and shall provide all documents submitted to obtain any permits to the Department.

When reusing PCC, the Contractor shall (i) mix the PCC with at least 30 percent natural soil to
construct an inner core in the waste area; (ii) cover this inner core with 3 feet (1.0 m) of natural
soil on the top and 8 feet (2.4 m) on the side slopes; and (iii) place and compact the material
according to ODOT C&MS 203.06.D (Spreading and Compacting Random Materials) to prevent
future settlement and sliding.

Clean Hard Fill consisting of reinforced or non-reinforced concrete, asphalt concrete, brick,
block, tile or stone that is free of all steel as per ODOT C&MS 703.16 (Suitable Materials for
Embankment Construction) shall be managed in one or more of the following ways:

A. Recycled into a usable construction material;
B. Disposed in licensed construction and demoalition debris facility; or

C. Used in legitimate fill operations on the site of generation according to Section 5.13.2
(Borrow and Waste Areas).

The Contractor shall notify the local Board of Health or the local EPA office 7 Days before
placing Clean Hard Fill off the Project ROW and shall submit copies of this notification to the
Department. Prior to transferring Clean Hard Fill from the Project Site, the Contractor shall fully
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execute form CA-EW-20 and provide appropriate documentation to the Department as
described for each reuse option as described in CA-EW-20 (ODOT Beneficial Reuse Form).

5.12.6 Regulated Materials

With respect to known Regulated Materials and Contractor-Generated Regulated Materials
(defined herein), the Contractor is solely responsible for:

A. complying with all regulatory requirements, applicable Laws, and Governmental
Approvals pertaining to Regulated Materials located at the Site or any portion thereof;

B. collecting, containing, characterizing, and properly disposing of all Regulated
Materials, including waste generated or encountered during the Work;

C. ensuring that the Site is properly managed during the Work so that Regulated
Materials do not migrate outside the Site;

D. using reasonable efforts, including design modification and/or construction techniques,
to avoid excavation or dewatering in areas of the Site containing known Regulated
Materials;

E. unless otherwise expressly provided in this PDBC, making its own arrangements for
storing and disposing of waste and excess substances generated from the
Contractor’s performance of the Work utilizing storage and disposal facilities that are
properly licensed and permitted for such storage and disposal in accordance with
applicable Law and regulatory requirements, including notifying the Department and
making alternative arrangements of any such storage or Disposal Facility loses its
permitted status during the Term;

F. using, containing, storing, managing, transporting and disposing of all Contractor-
Generated Regulated Materials (defined herein) in accordance with this PDBC and all
applicable Law and regulatory requirements, including obtaining an “EPA Identification
Number,” and signing of waste manifests, bills of lading, chain of custody and waste
profiles;

G. coordinating removal and disposal of all Contractor-Generated Regulated Materials
upon Substantial Completion or the earlier termination of this PDBC for any reason, in
accordance with this PDBC, and all applicable Law and regulatory requirements,
including demonstrating such removal, remediation disposal necessary for protection
of human health and the environment to the reasonable satisfaction of the Department
and providing the Department (or the Cabinet, if applicable) with copies of all records
relating to such removal remediation and disposal;

H. paying all associated costs and obtaining all necessary permits for a legal disposal
site beyond the Site; and

I. paying all penalties, expenses (including attorneys’ fees and costs), costs suits,
judgments, claims, actions, damages (including damages to natural resources,
property or persons), delays and liability associated with arising out of, or related to
any Contractor-Generated Regulated Materials.
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5.12.7 Unknown Regulated Materials
5.12.7.1 Discovery of Unknown Regulated Materials

If the Contractor discovers any Unknown Regulated Materials in “material quantities” during the
Work, the Contractor shall notify the Department immediately and include details with respect to
any requirement to notify State or federal agencies under applicable Law. For the purposes of
this Section 5.13.7, “material quantities” of an Unknown Regulated Material means quantities
that initiate any reporting, investigation or remediation under any Environmental Law.

5.12.7.2 Continuing Work after discovery

After the discovery of any Unknown Regulated Materials that are not Contractor-Generated
Regulated Materials, the Contractor shall not disturb, or further disturb the condition or interfere
with the Department’s (or the Cabinet’s) right or ability to investigate the condition, and shall
suspend Work in the immediate area of the suspected Regulated Materials until the Department
authorizes the Contractor to resume Work; provided however, during the pendency of the
Department’s notice to continue Work, the Contractor shall continue Work on the unaffected
areas of the Site.

5.12.7.3 Department’s responsibility and determination

The Department will promptly investigate any suspected Unknown Regulated Materials of which
it has received notice under Section 5.13.7.1 (Discovery of Unknown Regulated Materials) that
are not Contractor-Generated Regulated Materials, and thereafter evaluate whether the
discovery of such Unknown Regulated Materials justify an increase in the Contract Price and/or
an extension of the Contract Time, subject to the Contractor's demonstration of the following:

A. the Contractor has given timely notice of the corresponding condition and the
Unknown Regulated Materials as required in this Section 5.13.7.3, and, where
applicable, Section 13 (Time Extension to the Completion Deadlines and Payment for
Excusable Delays) for Critical Path delay impacts and Section 12.8 (Changes and
Extra Work Price Determination) to compensate the Contractor for the added costs
and delay; and

B. the Contractor has given the Department (and, if applicable, the Cabinet) to
investigate prior to the asserted condition and Unknown Regulated Materials being
disturbed in accordance with this Section 5.13.7.3.

Any Disputes as to whether the conditions pertaining to Unknown Regulated Materials have
caused a decrease or increase in the Contract Price or require an extension of the Contract
Time shall be addressed in accordance with the Partnering and Dispute Resolution provisions
set forth under Section 18 (Partnering and Dispute Resolution) hereof.

5.12.7.4 Third-party contractors

The Department reserves the right to use other third-party contractors to investigate and
perform work to determine the nature and extent of any Unknown Regulated Materials on the
Site that is not a Contractor-Generated Regulated Material and to handle and/or remove such
Unknown Regulated Material from the applicable portion of the Site. Except as otherwise
provided in this PDBC, the Department’s use of other third-party contractors shall not constitute
a basis for the Contractor to submit an NPCO or EDR.
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5.12.7.5 Generator Status

Except as otherwise provided herein, (i) the Contractor shall not be considered to be the
“generator” of Regulated Materials located within or outside the Site; (ii) the Contractor shall not
be required to execute any Regulated Materials manifests as a “generator”; provided however,
for any Contractor-Generated Regulated Materials, the Contractor shall prepare such Regulated
Materials manifests for the Department’s signature, and (iii) Regulated Materials encountered in
the performance of the Work, shall be disposed of, if at all, utilizing an ‘EPA Identification
Number’ or other appropriate legal device, including any RCRA identification number permitted
under applicable Law and obtained by, and carried in the name of the Department, the Cabinet
or another Person designated by the Department.

Notwithstanding anything to the contrary contained herein or under any applicable Law or
Government Regulation, the Contractor (and not the Department or the Cabinet) acknowledges
and agrees that the Contractor shall be considered the “generator” under the following
circumstances:

A. the Regulated Materials are transported onto the Site by the Contractor or any
Component Firm; or

B. any spill, leak, emission, release, discharge, injection, escape, dumping or disposal of
Regulated Materials into the soil, air, surface water, groundwater, or environment is
caused by the Contractor or any Sub-Contractor, including the Contractor’s or any
Component Firm’s breach of any applicable Law, Governmental Approval or this
PDBC, and/or the negligence, or willful misconduct of the Contractor or any
Component Firm ((A) and (B) together constitute “Contractor-Generated Regulated
Materials”).

5.13 Completion Deadlines and Acceptance
5.13.1 Substantial Completion of the Work
5.13.1.1 Requirements for Substantial Completion

The following requirements must be satisfied for the Contractor to request a Substantial
Completion Inspection of the Phase 2 Work, notice of which shall be provided by written notice
from the Contractor to the Department:

A. The Contractor has completed all project level punch lists provided by the Department.

B. The Contractor has completed the Phase 2 Work in accordance with this PDBC
(except for Work otherwise only required to be performed for the purposes of
achieving Completion of the Contract) and the Work is ready for use for the purpose
intended.

C. The Contractor has ensured that the Work in connection with Substantial Completion
has been performed in accordance with all requirements of the Contract Documents.

D. The Contractor has ensured that the Project may be operated safely without injury to
any Person or damage to the Project or any other property on or off the Site.

E. The Contractor has received all applicable Governmental Approvals required for the
Project.
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F. The Contractor has furnished to the Department certifications in form and substance
satisfactory to the Department, certifying that the Design Documents meet all
requirements of the Contract Documents.

G. The Contractor has furnished to the Department certifications, in form and substance
satisfactory to the Department, certifying that the Construction Work meets all
requirement of the Contract Documents.

H. There is no outstanding Nonconforming Work, or incomplete Work that would be
necessary to achieve Substantial Completion identified by the Contractor or the
Department.

5.13.1.2 Substantial Completion Inspection

Once the Department has reasonably verified that the conditions of Section 5.14.2.1
(Requirements for Substantial Completion) have been met, the Department shall perform a
Substantial Completion Inspection of the Work that is subject to the foregoing written notice
from the Contractor.

The Contractor hereby acknowledges and agrees that the Department’s verification may require
substantial time and will be dependent upon the number and severity of outstanding items
requiring verification, as identified in Section 5.14.2 (Requirements for Substantial Completion).
The Department agrees that it shall make reasonable efforts and act diligently in such
verification. The Contractor shall allow 7 Days in the Project Schedule for this effort. In the event
the Department finds that the conditions of Section 5.14.2.1 (Requirements for Substantial
Completion) have not been met, the Department will reject the Contractor’s request for a
Substantial Completion Inspection. The Contractor will be notified of this rejection in writing.

If the Department notifies the Contractor that the conditions of Section 5.14.2.1 (Requirements
for Substantial Completion) have not been met, then the Contractor shall resubmit its
Substantial Completion notice to the Department upon correction or satisfaction of the
outstanding requirements, and the Parties shall continue this process until (i) the Department
notifies the Contractor that the Department will perform the Substantial Completion Inspection,
(i) the Contractor initiates Dispute Resolution Procedures under Section 18.2 hereof, or (iii) the
PDBC is otherwise terminated in accordance with the terms of this PDBC.

The Substantial Completion Inspection shall be performed within 15 Days of the Department’s
verification. It shall serve as the Department’s validation that the Work appears to have
achieved Substantial Completion. The Substantial Completion Inspection does not waive any
available rights or remedies of the Department, nor divest the Contractor of any responsibility for
compliance with the Contract Documents or liability for damages.

Within 15 Days after the Department’s inspection of the Work, the Department will issue a
Substantial Completion Inspection report that will document the findings of the inspection,
including categorizing the Work as one of the following:

A. Unacceptable or not complete;

B. Substantial Completion has been achieved with Substantial Completion Inspection
Punch List items found by the Department; or

C. Substantial Completion has been achieved.
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If the Department finds the Work unacceptable or not complete, the Contractor will rectify the
deficiencies and request another Substantial Completion Inspection pursuant to Section
5.14.2.2 (Requirements for Substantial Completion).

5.13.1.3 Notice of Substantial Completion

If the Department finds the Work substantially complete or substantially complete with
Substantial Completion Inspection Punch List items, it will notify the Contractor in writing (Notice
of Substantial Completion) within 7 days of issuing the Substantial Completion Inspection report.
The Contractor’s maintenance responsibilities will end and warranty periods will begin, on the
date identified by the Department in the Notice of Substantial Completion, except for any
maintenance related to unfinished Substantial Completion Inspection Punch List items. This
shall not relieve the Contractor of responsibility to correct Nonconforming Work or repair
damage caused by the Contractor or waive any other remedy to which the Department is
entitled at Law or in equity. If a Notice of Substantial Completion is issued after the contractual
deadline for Substantial Completion, Liquidated Damages or additional disincentives will apply.

5.13.1.4 Substantial Completion Inspection Punch List

If required, the Department will issue to the Contractor a written Substantial Completion
Inspection Punch List as noted above as a condition of its acceptance of the Substantial
Completion of the Work. The Department will receive and compile punch lists from all agencies
that have authority to provide one prior to issuing the Substantial Completion Inspection Punch
List. The Substantial Completion Inspection Punch List will stipulate a reasonable time to
complete the required Work as determined by the Department. Failure of the Contractor to
complete the Substantial Completion Inspection Punch List items by the stipulated time will
result in the assessment of fifty percent of the Liquidated Damages according to Section 13.7
(Failure to Complete on Time) for each Day beyond the stipulated time the Substantial
Completion Inspection Punch List work remains incomplete and beyond the Substantial
Completion Deadline. If the performance of the Substantial Completion Inspection Punchlist
requires impacts to traffic and those impacts occur beyond the Substantial Completion
Deadline, Liquidated Damages according to Section 13.7 (Failure to Complete on Time) will be
assessed for each traffic impacted Day at the full rate.

5.13.2 Final Completion of the Work
5.13.2.1 Requirements for Final Completion

The following requirements must be satisfied for the Contractor to achieve Final Completion of
the Work, notice of which shall be provided by written notice from the Contractor to the
Department:

A. The Contractor has completed all Work, including all Substantial Completion Punch
List items and other items specifically identified for Final Completion.

B. The Contractor has ensured the Work in connection with Final Completion has been
performed in accordance with the requirements of the Contract Documents.

C. The Contractor has ensured that the Project may be operated safely without injury to
any Person or damage to the Project or any other property on or off the Site.

D. The Contractor has ensured that the Project is open for traffic and that no further Work
is required.
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N.

0.

The Contractor has received all applicable Governmental Approvals required for the
Project.

The Contractor has furnished to the Department certifications, in form and substance
satisfactory to the Department, certifying that the Design Documents meet all
requirements of the Contract Documents.

The Contractor has furnished to the Department certifications, in form and substance
satisfactory to the Department, certifying that the Construction Work meets all
requirement of the Contract Documents.

There is no outstanding Nonconforming Work, or incomplete Work identified by the
Contractor or the Department.

All documentation, certification and submittals required by the Contract Documents
have been received by the Department and all Federal Requirements have been
satisfied.

Final clean up including all of the Contractor’s and each Subcontractor’s and
Subconsultant’s personnel, supplies, Equipment, waste materials, rubbish, and
temporary facilities have been removed from the applicable portion of the Site, the
Contractor has restored and repaired all damage or injury arising from such removal to
the satisfaction of the Department and the applicable portion of the Site and adjacent
affected areas for which the Contractor is responsible are in good working order and
condition.

There are no overdue amounts owing to any Subcontractor or Supplier that remain
unpaid, and the Contractor has resolved all, and there are no outstanding claims;
actual, pending, or threatened claims against the Bonds; Liens on any materials,
supplies, or equipment; or stop notices relating to the Project, including claims by
Utility Owners.

The Contractor has no reason to believe that any other Person has a valid claim
against the Contractor, the Department, or the Project, which has not been
communicated in writing by the Contractor to the Department as of the date of the
written notice required by this Section 5.14.3.1.

There is no existing default by the Contractor under any Utility Agreement, and no
event has occurred which, with the passage of time or giving of notice or both, would
lead to a claim relating to the Work or event of default under any Utility Agreement.

There exists no uncured breaches that with the giving of notice or passage or time, or
both, could become Contractor Defaults.

All guarantees, warranties and Bonds, as required by the Contract Documents, are in
full force and effect.

5.13.2.2 Notice of Final Completion

In the event the Department finds that the conditions of Section 5.14.3.1 (Requirements for Final
Completion) have not been met, the Department will advise the Contractor, in writing, of any
deficient requirements. Upon correction, the Contractor shall provide an updated written
notification under Section 5.14.3.1 (Requirements for Final Completion) to the Department. This
process will continue until there are no identified items that are requirements for Final
Completion, at which time the Department will issue a Notice of Final Completion.
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Final Completion is reached upon the date identified by the Department in the Notice of Final
Completion. The Contractor hereby acknowledges and agrees that the Department’s verification
of Notice of Final Completion may require substantial time and will be dependent upon the
number and severity of outstanding items requiring verification, as identified in Section 5.14.2.7
(Requirements for Final Completion). The Department agrees that it shall make reasonable
efforts and act diligently in such verification and, if appropriate, issuance of the Notice of Final
Completion.

5.13.2.2.1 F