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The Offeror shall comply with the Federal Highway Administration (“FHWA”) Buy America Requirement in 23 C.F.R. § 635.410 and all relevant provisions of the Build America, Buy America Act (“BABA”), contained within the Infrastructure Investment and Jobs Act, Pub. L. No. 117-58, §§ 70901-52 enacted November 15, 2021. The BABA requires all iron, steel, manufactured products, and construction materials incorporated permanently into the work in infrastructure projects funded by federal financial assistance to be produced in the United States and all subsequent manufacturing must be performed in the United States.
BABA permits FHWA participation in the Contract only if domestic steel and iron will be used on the Project. To be considered domestic, all steel and iron used, and all products manufactured from steel and iron must be produced in the United States and all manufacturing processes, including application of a coating, for these materials must occur in the United States. Manufacturing is any process that modifies the chemical content; physical shape or size; or final finish of a product and begins with the initial melting and mixing and continues through the bending and coating stages. Coating includes all processes that protect or enhance the value of the material to which the coating is applied. If a domestic product is taken out of the United States for any process, it becomes a foreign source material.
BABA permits FHWA participation in the Contract only if all “construction materials” as defined in the Act are made in the United States. BABA defines “construction materials” to include the following materials: non-ferrous metals; plastic and polymer-based products (including polyvinylchloride, composite building materials, and polymers used in fiber optic cables); glass (including optic glass); lumber; and drywall. This requires that all manufacturing processes for the construction material listed above has occurred in the United States. The Offeror’s obligation contained herein is subject to any applicable waiver of BABA requirements. 
Furthermore, to provide clarity to item, product, and material manufacturers and processers, we note that items that consist of two or more of the listed materials that have been combined together through a manufacturing process, and items that include at least one of the listed materials combined with a material that is not listed through a manufacturing process, should be treated as manufactured products, rather than as construction materials. For example, a plastic framed sliding window should be treated as a manufactured product while plate glass should be treated as a construction material.  
The Director may grant specific written permission to use foreign steel or iron in any type of construction so long as the use of foreign steel and iron materials is minimal, provided the cost of such materials does not exceed 0.1% of the total contract price under the Contract or $2,500.00 whichever is greater. The cost of such materials is the value of the product as delivered to the project. The Buy America preference only applies to articles, materials, and supplies that are consumed in, incorporated into, or affixed to an infrastructure project. As such, it does not apply to tools, equipment, and supplies, such as temporary scaffolding, brought to the construction site and removed at or before the completion of the infrastructure project. Nor does a Buy America preference apply to equipment and furnishings, such as movable chairs, desks, and portable computer equipment, that are used at or within the finished infrastructure project, but are not an integral part of the structure or permanently affixed to the infrastructure project. 
Finally, BABA permits the continuation of FHWA’s current general applicability waivers for manufactured products, raw materials, and ferryboat parts, but these waivers are subject to reevaluation.
By the time of execution, the Offeror shall have completed and submitted to the Department a Buy America Certificate, in the format below, which certifies to the Department the domestic origin of all products covered by this section, before they are incorporated into the Work. Products without a traceable domestic origin will be treated as a non-domestic product. After submittal, the Contractor is bound by its original certification. A false certification is a criminal act in violation of 18 U.S.C. § 1001. The Contractor has the burden of proof to establish that it is in compliance.
At the Offeror’s request, the Department may, but is not obligated to, seek a waiver of Buy America requirements if grounds for the waiver exist pursuant to 23 C.F.R. § 635.410(c) or any relevant provisions of BABA. However, the Offeror certifies that it will comply with the applicable Buy America requirements if a waiver of those requirements is not available or not pursued by the Department.
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BUY AMERICA CERTIFICATE

Certificate of Compliance

The Offeror hereby certifies on behalf of itself and all proposed subcontractors (at all tiers) that it will comply with all relevant provisions of the Build America, Buy America Act, contained within the Infrastructure Investment and Jobs Act, Pub. L. NO. 117-58, §§ 70901-52, the requirements of 23 U.S.C. § 313, and the applicable regulations in 23 C.F.R. § 635.410.
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