
Last Revised 09/05/2012 

By signing the specified contract proposal, of which the ODOT 2010 LPA Template (ODOT Spec Book and LPA 
Spec Book) has been incorporated, the bidder agrees to all of the below  provisions. 
 
ODOT’s 2010 LPA Template (ODOT Spec Book and LPA Spec Book) 
Required Contract Provisions.   
 
1. ODOT’S 2010 CONSTRUCTION AND MATERIAL SPECIFICATIONS (CM&S) AND ITS 

SUPPLEMENTS 
With the exception of Section 100 “General Provisions” included in the matrix below, ODOT’s 2010 
Construction and Material Specifications (CM&S) and its supplements are hereby incorporated by 
reference, in their entirety, as if rewritten herein.  The incorporation of this document by reference is 
not intended to interfere with the order of precedence set forth in Section 105.04 of the CMS Manual. 

 
In accordance with the Locally Administrated Transportation Projects Manual of Procedures (LATPM), 
when bidding this project, the Contractor should replace the terms “the Department”, “the Engineer” and 
“the DCE” with the term “the Local Public Agency (LPA).”  Furthermore, nothing in this document is 
intended to alter the LPA’s adherence to Ohio Revised Code, local ordinance or other applicable 
requirements which are properly established. 

 
Excluded 2010 Specifications
Section102.01 Section 103.02 Section 107.04 Section 109.12(A) 
Section 102.03 Section 103.04 Section 107.13 Section 109.12(B) 
Section 102.06 Section 103.05 Section 108.01 Section 109.12(D) 
Section 102.09 Section 103.06 Section 108.02(A) Section 109.12(E) 
Section 102.10 Section 103.07 Section 108.08  
Section 102.11 Section 104.02(A) Section 108.09  
Section 102.13 Section 104.05 Section 108.11  
Section 102.14 Section 105.05 Section 109.06  
Section 103.01 Section 105.13 Section 109.09  

 
 
2. STEEL AND IRON PRODUCTS MADE IN THE UNITED STATES 
 Furnish steel and iron products that are made in the United States according to the 

applicable provisions of Federal regulations stated in 23 CFR 635.410 and State of Ohio 
laws, and ORC 153.011 and 5525.21.  “United States” means the United States of 
America and includes all territory, continental or insular, subject to the jurisdiction of the 
United States.  Both the State and Federal requirements contained in (A.) and (B.) of this 
section apply to this contract. 

  A. Federal Requirements.  All steel or iron products incorporated permanently into the Work must be made 
of steel or iron produced in the United States and all subsequent manufacturing must be performed in the United 
States.  Manufacturing is any process that modifies the chemical content; physical shape or size; or final finish of 
a product.  Manufacturing begins with the initial melting and mixing, and continues through the bending and 
coating stages.  If a domestic product is taken out of the United States for any process, it becomes a foreign 
source material. 

  B. State Requirements.  All steel products used in the Work for load-bearing structural purposes must be 
made from steel produced in the United States.  State requirements do not apply to iron. 

  C. Exceptions.  ODOT may grant specific written permission to use foreign steel or iron products in bridge 
construction and foreign iron products in any type of construction.  ODOT  may grant such exceptions under 
either of the following conditions: 

   1. The cost of products to be used does not exceed 0.1 percent of the total Contract cost, or $2,500, 
whichever is greater.  The cost is the value of the product as delivered to the project. 

   2. The specified products are not produced in the United States in sufficient quantity or otherwise are 
not reasonably available to meet the requirements of the Contract Documents.  ODOT  may require the 



Contractor to obtain letters from three different suppliers documenting the unavailability of a product 
from a domestic source, if the shortage is not previously established. 

  D. Proof of Domestic Origin.  Furnish documentation to the Engineer showing the domestic origin of all 
steel and iron products covered by this section, before they are incorporated into the Work.  Products without a 
traceable domestic origin will be treated as a non-domestic product. 

 
3. CERTIFICATION AGAINST DEBARMENT AND SUSPENSION 
 The bidder hereby certifies by signing this proposal that, except as noted below, under penalty of perjury 

and under other such penalties as the laws of this state and the United States of America provide, that the 
company or any person associated there with in the capacity of owner, partner, director, officer, principal 
investigator, project director, manager, auditor, or any position involving the administration of federal 
funds is not currently under suspension, debarment, voluntary exclusion or determination of ineligibility by 
any federal agency; that the company or any person associated therewith in the capacity of owner, partner, 
director, officer, principal investigator, project director, manager, auditor, or any position involving the 
administration of federal funds has not been suspended, debarred, voluntarily excluded or determined 
ineligible by any federal agency within the past three (3) years; that the company or any person associated 
therewith in the capacity of owner, partner, director, manager, auditor, or any position involving the 
administration of federal funds does not have a proposed debarment pending; that the company or any 
person associated there with in the capacity of owner, partner, director, officer, principal investigator has 
not been indicted, convicted, or had a civil judgment rendered against the company, or themselves by a 
court of competent jurisdiction in any matter involving fraud or official misconduct within the past three 
(3) years. 

 
 If there are exceptions to any of the above clauses please include a statement with the bid package detailing 

these exceptions. 
 
 Exceptions will not necessarily result in denial of award, but will be considered in determining bidder 

responsibility. For any exception noted, indicate below to whom it applies, initiating agency and dates of 
action. Providing false information may result in criminal prosecution or administrative sanctions. 
Execution of this proposal on the signature portion thereof shall constitute also signature of this 
certification as permitted by Title 28 United States Code, Section 1746. 

 
4.  PREQUALIFICATION 
 Only pre-qualified contractors are eligible to submit bids for this PROJECT. Pre-qualification status must 

be in force at the time of bid, at the time of award, and through the life of the construction contract. 
For work types that ODOT does not pre-qualify, the LPA must still select a qualified contractor. 
Subcontractors are not subject to the pre-qualification requirement.  The “prime” contractor must perform 
no less than 30 percent of the total original contract price. 

  
 
5. PN033 - 10/15/2004 - AS PER PLAN DESIGNATION  
 (Not required by FHWA, but strongly suggested if As Per Plan is used by the LPA) 
 For the last several years the “As Per Plan” designation has been added to some item descriptions in the 

proposal to assist the Contractors to easily identify standard items that have been altered by plan notes. 
 
 The “As Per Plan” designation has proven to be a very useful tool for the Contractors.  However, its use 

was never intended to relieve the Contractors of their responsibility to read, bid and construct all items in 
accordance with all governing plan notes.  Therefore, the absence of an “As Per Plan” designation on some 
item descriptions in the proposal for which there are clear and controlling plan notes does not relieve the 
Contractors of the responsibility to read, bid and construct those particular items in accordance with the 
governing plan notes. 

 
 Be advised that the item descriptions in the bidding proposal must be read or interpreted with the governing 

plan notes and the Construction and Material Specification Manual.  A claim based upon an “order of 
precedence” basis will be denied.  In the event that a conflict, either real or perceived, exists between the 
item description and the governing plan note, the Contractors are to request clarification through the pre-
bid process. 



 
 
6.   FEDERALLY REQUIRED EEO CERTIFICATION FORM 
  
 The bidder hereby certifies that he has ...., has not ...., 

participated in a previous contract or subcontract subject to 
the equal opportunity clause, as required by Executive 
Orders 10925, 11114, or 11246, and that he has ...., has not 
...., filed with the Joint Reporting Committee, the Director 
of the Office of Federal Contract Compliance, a Federal 
Government Contract Compliance, a Federal Government 
contracting or administering agency, or the former 
President's Committee on Equal Employment Opportunity, 
all reports due under the applicable filing requirements.  
The Bidder must circle the appropriate “has or has not” 
above.  

 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
7. PN 017 - 10/15/2004 - FEDERALLY REQUIRED EEO CERTIFICATION CLAUSE 
 The Federally Required EEO Certification is required by the Equal Employment Opportunity Regulations 

of the Secretary of Labor (41 CFR 60-1.7 (b) (1)), and must be submitted by bidders and proposed 
subcontractors only in connection with contracts and subcontractors which are subject to the equal 
opportunity clause.  Contracts and subcontracts which are exempt from the equal opportunity clause are set 
forth in 41 CFR 60-1.5.  (Generally only contracts or subcontracts of $10,000 or under are exempt.) 

 
 Currently, Standard Form 100 (EEO-1) is the only report required by the Executive Orders or their 

implementing regulations. 
 
 Proposed prime contractors and subcontractors who have participated in a previous contract or subcontract 

subject to the Executive Orders and have not filed the required reports should note that 41 CFR 60-1.7 (b) 
(1) prevents the award of contracts and subcontracts unless such contractor submits a report covering the 
delinquent period or such other period specified by the Federal Highway Administration or by the Director, 
Office of Federal Contract Compliance, U.S. Department of Labor. 

 
 
8. PN 026 - 10/15/2004 - CERTIFICATION OF NONSEGREGATED FACILITIES 
 (a)  Certification of Nonsegregated Facilities, as required by the May 9, 1967, Order of the Secretary of 

Labor (32 F.R. 7439, May 19, 1967) on Elimination of Segregated Facilities (for a Federal-aid highway 
construction contract exceeding $10,000 which is not exempt from the provisions of the Equal Opportunity 
clause). 

 
 (b)  Bidders are cautioned as follows: By signing this bid, the bidder has agreed to the provisions of the 

“Certification of Nonsegregated Facilities" in this proposal.  This certification provides that the bidder does 
not maintain or provide for his employees facilities which are segregated on a basis of race, creed, color, or 
national origin, whether such facilities are segregated by directive or on a de facto basis.  The certification 
also provides that the bidder will not maintain such segregated facilities. 

 
 (c)  Bidders receiving Federal-aid highway construction contract awards exceeding $10,000 which are not 

exempt from the provisions of the Equal Opportunity clause, will be required to provide for the forwarding 
of the following notice to prospective subcontractors for construction contracts and material suppliers 
where the subcontracts or material supply agreements exceed $10,000 and are not exempt from the 
provisions of the Equal Opportunity clause. 

 
 "Notice to Prospective Subcontractors and Material Suppliers of Requirement for Certification of 

Nonsegregated Facilities" - 
 

(a) A Certification of Nonsegregated Facilities as required by the May 9, 1967, Order of the Secretary 
of Labor (32 F.R. 7439, May 19, 1967) on Elimination of Segregated Facilities, which is included 
in the proposal, or attached hereto, must be submitted by each subcontractor and material supplier 
prior to the award of the subcontract or consummation of a material supply agreement if such 
subcontract or agreement exceeds $10,000 and is not exempt from the provisions of the Equal 
Opportunity clause. 

 
(b) Subcontractors and material suppliers are cautioned as follows: By signing the subcontract or 

entering into a material supply agreement, the subcontractor or material supplier will be deemed to 
have signed and agreed to the provisions of the "Certification of Nonsegregated Facilities" in the 
subcontract or material supply agreement.  This certification provides that the subcontractor or 
material supplier does not maintain or provide for his employees facilities which are segregated on 
the basis of race, creed, color, or national origin, whether such facilities are segregated by 
directive or on a de facto basis.  The certification also provides that the subcontractor or material 
supplier will not maintain such segregated facilities. 

 
(c) Subcontractors or material suppliers receiving subcontract awards or material supply agreements 

exceeding $10,000 which are not exempt from the provisions of the Equal Opportunity clause will 



be required to provide for the forwarding of this notice to prospective subcontractors for 
construction contracts and material suppliers where the subcontracts or material supply 
agreements exceed $10,000 and are not exempt from the provisions of the Equal Opportunity 
clause. 

 
 
9. PN 035 - 10/15/2004 - SPECIAL PROVISIONS OF FEDERAL-AID HIGHWAY PROGRAM OF 

MANUAL 6-4-1-2 SPECIFIC EQUAL EMPLOYMENT OPPORTUNITY RESPONSIBILITIES  
1. GENERAL 

 
a. Equal employment opportunity requirements not to discriminate and to take affirmative action to 

assure equal employment opportunity as required by Executive Order 11246 and Executive Order 
11375 are set forth in Required Contract Provisions (Form PR- 1273 or 1316, as appropriate) and 
these Special Provisions which are imposed pursuant to Section 140 of Title 23, U.S.C., as 
established by Section 22 of the Federal-Aid Highway Act of 1968.  The requirements set forth in 
these Special Provisions shall constitute the specific affirmative action requirements for project 
activities under this contract and supplement the equal employment opportunity requirements set 
forth in the Required Contract Provisions. 

 
b. The contractor will work with the LPA, ODOT and the Federal Government in carrying out equal 

employment opportunity obligations and in their review of his/her activities under the contract. 
 
c. The contractor and all his/her subcontractors holding subcontracts not including material 

suppliers, of $10,000 or more, will comply with the following minimum specific requirement 
activities of equal employment opportunity: (The equal Employment Opportunity requirements of 
Executive Order 11246, as set forth in Volume 6, Chapter 4, Section 1, Subsection I of the 
Federal-Aid Highway Program Manual, are applicable to material suppliers as well as contractors 
and subcontractors.) The contractor will include these requirements in every subcontract of 
$10,000 or more with such modification of language as is necessary to make them binding on the 
subcontractor. 

 
2. EQUAL EMPLOYMENT OPPORTUNITY POLICY 

 
The contractor will accept as his operating policy the following statement which is designed to 
further the provision of equal employment opportunity to all persons without regard to their race, 
color, religion, sex, or national origin, and to promote the full realization of equal employment 
opportunity through a positive continuing program: 
 
It is the policy of this Company to assure that applicants are employed, and that employees are 
treated during employment, without regard to their race, religion, sex, color, or national origin. 
Such action shall include: employment, upgrading, demotion, or transfer recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and 
selection for training including apprenticeship, pre-apprenticeship, and/or on-the-job training. 

 
3. EQUAL EMPLOYMENT OPPORTUNITY OFFICE 
  
 The contractor will designate and make known to the LPA contracting officer(s) an equal 

employment opportunity officer (hereinafter referred to as the EEO Officer) who will have the 
responsibility for and must be capable to effectively administering and promoting an active 
contractor program of equal employment opportunity and who must be assigned adequate 
authority and responsibility to do so. 

  
 4. DISSEMINATION OF POLICY 
  

a. All members of the contractor's staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action or who are substantially involved 
in such action, will be made fully cognizant of, and will implement, the contractor's equal 
employment opportunity policy and contractual responsibilities to provide equal 



employment opportunity in each grade and classification of employment.  To ensure that 
the above agreement will be met, the following actions will be taken as a minimum: 

  
 (1) Periodic meetings of supervisory and personnel office employees will be 

conducted before the start of work and then not less often than once every six 
months, at which time the contractor's equal employment opportunity policy and 
its implementation will be reviewed and explained.  The meetings will be 
conducted by the EEO Officer or other knowledgeable company official. 

  
 (2) All new supervisory or personnel office employees will be given a thorough 

indoctrination by the EEO Officer or other knowledgeable company official 
covering all major aspects of the contractor's equal employment opportunity 
obligations within thirty days following their reporting for duty with the 
contractor. 

  
 (3) All personnel who are engaged in direct recruitment for the project will be 

instructed by the EEO Officer or appropriate company official in the contractor's 
procedures for locating and hiring minority group employees. 

  
b. In order to make the contractor's equal employment opportunity policy known to all 

employees, prospective employees and potential sources of employees, i.e., schools, 
employment agencies, labor unions (where appropriate), college placement officers, etc., 
the contractor will the following actions: 

  
 (1) Notices and posters setting forth the contractor's equal employment opportunity 

policy will be placed in areas readily accessible to employees, applicants for 
employment and potential employees. 

  
 (2)      The contractor's equal employment opportunity policy and the procedures to 

implement such policy will be brought to the attention of employees by means 
of meetings, employee handbooks, or other appropriate means. 

  
5. RECRUITMENT 

  
a. When advertising for employees, the contractor will include in all advertisements for 

employees the notation: "An Equal Employment Opportunity Employer." All such 
advertisements will be published in newspapers or other publications having a large 
circulation among minority groups in the area from which the project work force would 
normally be derived. 

  
b. The contractor will, unless precluded by a valid bargaining agreement, conduct 

systematic and direct recruitment through public and private employee referral sources 
likely to yield qualified minority group applicants, including, but not limited to, State 
employment agencies, schools, colleges and minority group organizations.  To meet this 
requirement, the contractor will, through his EEO Officer, identify sources of potential 
minority group employees, and establish with such identified sources procedures 
whereby minority group applicants may be referred to the contractor for employment 
consideration. 

 
 In the event the contractor has a valid bargaining agreement providing for exclusive 

hiring hall referrals, he is expected to observe the provisions of that agreement to the 
extent that the system permits the contractor’s compliance with equal employment 
opportunity contract provisions. (The U.S. Department of Labor has held that where 
implementation of such agreements have the effect of discriminating against minorities or 
women or obligates the contractor to do the same, such implementation violates 
Executive Order 1 1246, as amended.) 

 



c. The contractor will encourage his present employees to refer minority group applicants 
for employment by posting appropriate notices or bulletins in areas accessible to all such 
employees.  In addition, information and procedures with regard to referring minority 
group applicants will be discussed with employees. 

  
 6. PERSONNEL ACTIONS 
  

Wages, working conditions and employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, promotion, transfer, demotion, 
layoff, and termination, shall be taken without regard to race, color, religion, sex, or national 
origin.  The following procedures shall be followed: 

  
a. The contractor will conduct periodic inspections of project sites to insure that working 

conditions and employee facilities do not indicate discriminatory treatment of project site 
personnel. 

  
b. The contractor will periodically evaluate the spread of wages paid within each 

classification to determine any evidence of discriminatory wage practices. 
  
c The contractor will periodically review selected personnel actions in depth to determine 

whether there is evidence of discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the discrimination may 
extend beyond the actions reviewed, such corrective action shall include all affected 
persons. 

  
d. The contractor will promptly investigate all complaints of alleged discrimination made to 

the contractor in connection with his obligations under this contract, will attempt to 
resolve such complaints, and will take appropriate corrective action within a reasonable 
time.  If the investigation indicates that the discrimination may affect persons other than 
the complainant, such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform every complainant of all of 
his avenues of appeal. 

  
 7. TRAINING AND PROMOTION 
  

a. The contractor will assist in locating, qualifying, and increasing the skills of minority 
group and women employees, and applicants for employment. 

  
b. Consistent with the contractor's work force requirements and as permissible under 

Federal and State regulations, the contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the geographical area of contract 
performance.  Where feasible, 25 percent of apprentices or trainees in each occupation 
shall be in their first year of apprenticeship or training.  In the event the "Training Special 
Provisions" are included in this bid proposal, this subparagraph will be superseded as 
indicated in said provisions. 

  
c. The contractor will advise employees and applicants for employment of available training 

programs and entrance requirements for each. 
  
d. The contractor will periodically review the training and promotion potential of minority 

group and women employees and will encourage eligible employees to apply for such 
training and promotion. 

  
 8. UNIONS 
  

If the contractor relies in whole or in part upon unions as a source of employees, the contractor 
will use his/her best efforts to obtain the cooperation of such unions to increase opportunities for 
minority groups and women within the unions, and to effect referrals by such unions of minority 



and female employees.  Actions by the contractor either directly or through a contractor's 
association acting as agent will include the procedures set forth below: 

  
 a. The contractor will use best efforts to develop, in cooperation with the unions, joint 

training programs aimed toward qualifying more minority group members and women 
for membership in the unions and increasing the skills of minority group employees and 
women so that they may qualify for higher paying employment. 

  
 b. The contractor will use best efforts to incorporate an equal employment opportunity 

clause into each union agreement to the end that such union will be contractually bound 
to refer applicants without regard to their race, color, religion, sex, or national origin. 

  
 c. The contractor is to obtain information as to the referral practices and policies of the 

labor union except that to the extent such information is within the exclusive possession 
of the labor union and such labor union refuses to furnish such information to the 
contractor, the contractor shall so certify to ODOT and shall set forth what efforts have 
been made to obtain such information. 

  
 d. In the event the union is unable to provide the contractor with a reasonable flow of 

minority and women referrals within the time limit set forth in the collective bargaining 
agreement, the contractor will, through independent recruitment efforts, fill the 
employment vacancies without regard to race, color, religion, sex or national origin, 
making full efforts to obtain qualified and/or qualifiable minority group persons and 
women. (The U.S. Department of Labor has held that it shall be no excuse that the union 
with which the contractor has a collective bargaining agreement providing for exclusive 
referral failed to refer minority employees.) In the event the union referral practice 
prevents the contractor from meeting the obligations pursuant to Executive Order 11246, 
as amended, and these special provisions, such contractor shall immediately notify 
ODOT. 

  
 9. SUBCONTRACTING 
  

a. The contractor will use his best efforts to solicit bids from and to utilize minority group 
subcontractors or subcontractors with meaningful minority group and female 
representation among their employees. Contractors shall obtain lists of minority-owned 
construction firms from the LPA’s personnel. 

  
b. The contractor will use his best efforts to ensure subcontractor compliance with their 

equal employment opportunity obligations. 
  
 10. RECORDS AND REPORTS 
  

a. The contractor will keep such records as are necessary to determine compliance with the 
contractor's equal employment opportunity obligations.  The records kept by the 
contractor will be designed to indicate: 

  
(1) the number of minority and non-minority group members and women employed 

in each work classification on the project; 
  
(2) the progress and efforts being made in cooperation with unions to increase 

employment opportunities for minorities and women (applicable only to 
contractors who rely in whole or in part on unions as a source of their work 
force); 

  
(3) the progress and efforts being made in locating, hiring, training, qualifying, and 

upgrading minority and female employees, and; 
  



(4) the progress and efforts being made in securing the services of minority group 
subcontractors or subcontractors with meaningful minority and female 
representation among their employees. 

  
b. All such records must be retained for a period of three years following completion of the 

contract work and shall be available at reasonable times and places for inspection by 
authorized representatives of the LPA, ODOT and the Federal Highway Administration. 

  
c. The contractors will submit to the LPA and ODOT a monthly report for the first three 

months after construction begins and every month of July for the duration of the project, 
indicating the number of minority, women, and non-minority group employees currently 
engaged in each work classification required by the contract work.  This information is to 
be reported on Form PR 139 1.  If on-the-job training is being required by "Training 
Special Provisions,” the contractor will be required to furnish Form FHWA 1409. 

 
 
10. PN 003 - 10/15/2004 - TITLE VI RELATED STATUTES NON-DISCRIMINATION STATEMENT 
 The LPA, under Title VI of the Civil Rights Act and related statutes, ensures that no person in the LPA, 

shall on the grounds of race, color, national origin, sex, disability or age be excluded from participation in, 
be denied the benefits of, or be otherwise subjected to discrimination under any program or activity it 
administers. 

 
 
11. PN 020 – 10/17/2008 - NOTICE OF REQUIREMENT OF AFFIRMATIVE ACTION TO ENSURE 

EQUAL EMPLOYMENT OPPORTUNITY 
 

The Bidder’s attention is called to the affirmative action obligations required by the specifications 
set forth in 23 CFR Part 230, 41 CFR Part 60, Executive Order 11246, Section 503, and the 
affirmative action provisions of Vietnam Era Veterans' Readjustment Assistance Act (VEVRAA) of 
1974. 

 
Utilization goals applicable to the project, expressed in percentages, for minority and female 
participation for each construction craft can be found on ODOT’s website at 
http://www.dot.state.oh.us/Divisions/ContractAdmin/Contracts/Pages/default.aspx.  These 
goals are based on 2000 census data and represent the area, per craft, minority and female 
availability pool.   

 
Minority and female utilization obligations by craft per county (applicable to project): 
http://www.dot.state.oh.us/Divisions/ContractAdmin/Contracts/Construction/CountyAvaila
bility-ByTrade.pdf   

 
Statewide utilization obligations by craft (applicable to the Contractor’s statewide workforce): 
http://www.dot.state.oh.us/Divisions/ContractAdmin/Contracts/Construction/StatewideAve
rages-ByTrade.pdf   

 
 Effective 1/1/08 the New Hire Definition will be as follows: 

 Individual who has a break in service (not on an employer’s payroll) for a period of 60 days or 
longer and the person affected is not a salaried employee, but belongs to a union craft.   If this 
person is rehired the following Spring (construction industry), that person is to be considered a 
new hire even though the individual may have worked for the contractor the previous construction 
season or prior years.  Individuals compensated for training or incidental work which does not 
cause a break in unemployment compensation, i.e., paid by voucher check or petty cash, are 
considered new hires if the individual’s break in service is 60 days or longer.   

 
 Effective 4/1/09: 

 A new hire shall be associated with the first project worked for that contractor regardless of 
whether it is public or private.  When reporting new hires the contractor shall identify that 



employee as a new hire on that specific project only.  Subsequent work, barring a break in 
service of 60 days or more, would not qualify the employee as a new hire for that contractor. 

 
The Contractor's compliance shall be based on the implementation of affirmative action 
obligations required by the specifications set forth in 23 CFR Part 230, and its good faith efforts to 
meet these obligations. The hours of minority and female employment and training must be 
substantially uniform throughout the length of the contract, and in each trade, and the Contractor 
shall make a good faith effort to employ minorities and females on each of its projects. The 
transfer of minority or female employees or trainees from Contractor to Contractor or from project 
to project for the sole purpose of meeting the affirmative action obligations shall be a violation of 
the contract and regulations in 23 CFR Part 230. The good faith efforts put forth by the contractor 
will be measured against the total work hours performed. Under FHWA, ODOT is the authority 
tasked with ensuring that the contractor adheres to the aforementioned regulations.  In addition to 
complying with the Required Contract Provisions as outlined in the attached subcontract 
agreement the Contractor shall provide immediate written notification to the ODOT and the Prime 
Contractor when referral practices of the union or unions with which the Contractor has a 
collective bargaining agreement impede the company's efforts to meet its equal opportunity 
obligations. 

 
The Office of Federal Contract Compliance Programs (OFCCP) administers and enforces equal 
employment opportunity laws that apply to Federal government contractors and subcontractors 
supplying goods and services, including construction, to the Federal Government under 41 CFR 
Part 60, Executive Order 11246, Section 503, and the affirmative action provisions of VEVRAA. 
The OFCCP monitors compliance with these laws primarily through compliance evaluations, 
during which a compliance officer examines the contractor's affirmative action efforts and 
employment practices. Under Executive Order 11246, the OFCCP may perform contract 
compliance reviews on contractors involved with federally funded ODOT projects.   

 
Requirements for affirmative action obligations governing OFCCP contract compliance reviews 
are those listed in the Federal Register for the Economic Area.  
http://www.dol.gov/ofccp/TAguides/consttag.pdf page E-32  

 
The Department of Administrative Services (DAS), Equal Opportunity Division, is responsible for 
ensuring state contractors implement and adhere to the State of Ohio’s affirmative action program 
pursuant to Ohio Administrative Code (OAC) 123:2-3-02. Specifically, this unit’s responsibilities 
includes the issuance of certificates of compliance under ORC 9.47 and 153.08, conducting 
project site visits and compliance reviews (desk audits) to ensure contractors utilize minorities 
and women in the construction trades,  as well as maintaining a working environment free of 
discrimination, harassment and intimidation.  The DAS may perform contract compliance reviews 
on contractors involved with state funded ODOT projects.  Requirements for affirmative action 
obligations governing DAS contract compliance reviews are those listed in the O.A.C.  for the 
Metropolitan Statistical Area in which a project is located.  
http://das.ohio.gov/Divisions/EqualOpportunity/ConstructionCompliance 
 
All prime and subcontractors regardless on the number of employees or the state contract 
amount are required to submit monthly utilization reports (Input Form 29) to Ohio Department of 
Administrative Services covering the contractor’s total workforce within the state of Ohio. The 
reports must be filed electronically by the 10th of each month, beginning with the contract award 
and continuing until the contractor or subcontractor completes performance of the state contract.   
http://das.ohio.gov/Divisions/EqualOpportunity/InputForm29 
 
The Contractor shall provide written notification to the Director of the Office of Federal Contract 
Compliance Programs, 200 N. High Street, Room 409, Columbus, Ohio 43215, within 10 working 
days of award of any construction subcontract in excess of $10,000 at any tier for construction 
work under the contract resulting from this solicitation. The notification shall list the name, 
address and telephone number of the subcontractor, employer identification number of the 
subcontractor, estimated dollar amount of the subcontract, estimated starting and completion 
dates of the subcontract and the geographical area in which the subcontract is to be performed.  



 
12. PN 029 - 10/15/2004 - ON-THE JOB TRAINING (OJT) PILOT PROGRAM 
 The requirements of this Training Special Provision supersede subparagraph 7b of the Special Provision 

entitled Special Employment Opportunity Responsibilities, and implements 23 U.S.C. 140(a). 
 
 The following must be included as part of the Contractor’s equal employment opportunity affirmative 

action training program: 
 
 The Contractor must provide on-the-job training aimed at developing full journey persons in the type or job 

classification in which they work. 
 
 The contractor is not required to have a specific number of trainees assigned to this project.  The number of 

trainees will be distributed among the work classifications on the basis of the Contractor’s needs and the 
availability of the journey persons in the various classifications.  The Contractor will be credited for each 
trainee employed by him or her who is currently enrolled or becomes enrolled in an approved program. 

 
 Training and upgrading of minorities and women toward journey person status is a primary objective of 

this Training Special Provision.  Accordingly, the Contractor must make every effort to enroll minority 
trainees and women (e.g., by conducting systematic and direct recruitment through public and private 
sources likely to yield minority and women trainees) to the extent that such persons are available within a 
reasonable area of recruitment.  This training commitment is not intended, and will not be used, to 
discriminate against any applicant for training, regardless of whether the applicant is a member of a 
minority group or not. 

 
 No employee will be employed as a trainee in any classification in which he or she has successfully 

completed a training course leading to journey person status or in which he or she has been employed as a 
journey person.  The Contractor must satisfy this requirement by including appropriate questions in the 
employee’s application or by other suitable means.  Regardless of the method used, the Contractor’s 
records must document the findings in each case. 

 
 The minimum length and type of training for each classification will be established in the training program 

selected by the Contractor. 
 
 No payment by the LPA will be made to the Contractor for providing this training.  However, if the 

Contractor fails to provide adequate training and cannot show good faith efforts on its part to provide 
adequate training, it will be subject to a formal compliance review to determine the Contractor’s efforts in 
meeting the EEO laws and regulations. 

 
 The Contractor must provide the following reports: 
 
 1. CR1 Report 
 

A. To be completed on each trainee 
B. To be filled out at the start of training and finish of training or at the end of the year, 

whichever comes first 
C. To be submitted to the ODOT District in which the Contractor’s home office is located. 

 
2. Tracking will be on an annual basis.  The Contractor must submit the subsequent CR1 to the 

ODOT District in which the Contractors home office is located. 
 
 The prime or subcontractor conducting the training must be involved in at least one Federal project per 

calendar year in order to get FHWA training credit.  Participation in the OJT Program is not project or 
contract specific. 

 
 All Contractors are encouraged to participate in the OJT program.  Such a program will be considered 

when examining the contractor’s Good Faith Efforts toward meeting its contractual affirmative action 
obligations. 

 



 All Contractors shall submit their own Training Program or Apprenticeship Certificate, for approval, to the 
ODOT District in which the company’s home office is located. 

 
 All OJT Trainees must have the appropriate certification.  Apprenticeship Certificates can be obtained from 

the State of Ohio, Bureau of Apprenticeship and Training.  The union apprenticeship agreement is not 
acceptable verification of an apprentice’s enrollment in a union sponsored training program.  A copy of the 
Apprenticeship Certificate along with a statement indicating the number of months/years the employee has 
been in the apprenticeship program must be submitted to the ODOT EEO Coordinator in the company’s 
home district and to the prevailing wage coordinator in the district responsible for the project within 90 
days of the apprentice beginning work on the project. 

 
 
13. PN 059 - 10/15/2004 - WAGE DETERMINATION APPEALS PROCESS   
 

1.)   Has there been an initial decision in the matter? This can be: 
 * an existing published wage determination 
 * a survey underlying a wage determination 
 * a Wage and Hour Division letter setting forth a position on a wage determination matter 
 * a conformance (additional classification and rate) ruling 

 
On survey related matters, initial contact, including requests for summaries of surveys, should be with 
the Wage and Hour Regional Office for the area in which the survey was conducted because those 
Regional Offices have responsibility for the Davis-Bacon survey program. If the response for this 
initial contact is not satisfactory, then the process described in 2.) and 3.) should be followed. 
 
With regard to any other matter not yet ripe for the formal process described here, initial contact 
should be with the Branch of Construction Wage Determinations. Write to: 
 

Branch of Construction Wage Determination 
Wage and Hour Division 
U. S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D. C. 20210 

 
2.)  If the answer to the question in 1.) is yes, then an interested party (those affected by the action) can 

request review and reconsideration from the Wage and Hour Administrator (see 29 CFR Part 1.8 and 
29 CFR Part 7). Write to: 

 
Wage and Hour Administrator 
U. S Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D. C. 20210 
 
The request should be accompanied by a full statement of the interested party's position and by 
any information (wage payment data, project description, area practice material, etc.) that the 
requester considers relevant to the issue. 

 
3.)   If the decision of the Administrator is not favorable, an interested party may appeal directly to the 

Administrative Review Board (formerly the Wage Appeals Board). Write to: 
 

Administrative Review Board 
U. S. Department of Labor 
200 Constitution Avenue, N. W. 
Washington, D. C. 20210 

 
4.)  All decisions by the Administrative Review Board are final. 
 

 



14.    PN 061 – 07/09/2009 - WAGE SCALE ON ALL FEDERAL-AID PROJECTS 
The wage rates for this project were determined by the Secretary of Labor in accordance with Federal-Aid 
requirements. LPA must formally incorporate into contract documents.   

 
Contractors shall use only the classifications and wage rates set forth in the United States Department of 
Labor (USDOL) wage decision found at website noted below on payrolls submitted to the District Office.  
Additionally, please note that the wage modification in effect at the time of the project sale date, shall be 
used by all contractors.   
 
 
This USDOL wage decision may be viewed, by accessing the United States Department of Labor 
(USDOL) website at:  
 

http://www.wdol.gov/dba.aspx#3 
 
This contract requires the payment of the total of the basic hourly rates plus the fringe benefits 
payments for each classification in accordance with the following regulations which by reference 
are made part of this contract: 
 
1)   The U.S. Department of Labor Regulations, Title 29, Subtitle A, Part 5, Sections 5.5, 5.31, 
and      5.32, most recent revision at contract execution.  
 
Form FHWA-1273 (most recent revision at contract execution) Part IV. Payment of 
Predetermined Minimum Wage and Part V. Statements and Payrolls. 
 
The failure to pay prevailing wages to all laborers and mechanics employed on this project, shall 
be considered a breach of contract.  Such a failure may result in the termination of the contract 
and debarment. 
 
The Contractor and all subcontractors shall pay all wages and fringe benefits by company check.  
All payroll records and canceled pay checks shall be maintained for at least three years after final 
acceptance as defined in section 109.12 of the Ohio Department of Transportation Construction 
and Materials Specifications.  The Contractor’s and all subcontractors payroll records and 
canceled pay checks shall be made available for inspection by the Department and the U.S. 
Department of Labor, upon request, anytime during the life of the contract, and for three years 
thereafter by the U.S. Department of Labor.  Additionally, the Contractor and all subcontractors 
shall permit such representatives to interview any employees during working hours while the 
employee is on the job.  
 
The wage and fringe rates determined for this project shall be posted by the Contractor in a 
prominent and accessible place on the project, field office, or equipment yard where they can be 
easily read by the workers.   
 
The Contractor and all subcontractors shall submit to the District Construction Office, certified 
payrolls each week beginning three weeks after the start of work.  These payrolls shall be on a 
Form WH-347 or equivalent and shall show the following: 
 
Employee name, address, classification, and  
hours worked. 
2. The basic hourly and overtime rate paid, total pay, and the manner in which fringe benefit 
payments have been irrevocably made. 
3. The project number and pay week dates. 
4. Original signature of a company officer on the certification statement. 
 
Additionally, a copy of the “Apprentice Certification” obtained from the Ohio State Apprenticeship 
Council, must accompany all certified payrolls submitted for all apprentices working on this 
project. 
 



Please be aware that it is ultimately the responsibility of the Contractor to ensure that all laws 
relating to prevailing wages in the USDOL Regulations, Title 29, parts 1 and 5, are strictly 
adhered to by all subcontractors on the project. 
    
If the Contractor or any subcontractor fails to comply with any of the provisions contained in this 
proposal note, the Department may terminate the contract, debar the Contractor or Subcontractor 
and/or withhold or suspend pay estimates after written notice and a reasonable opportunity to 
comply has been provided. 
 
The applicable wage and fringe rates for this project are to be incorporated in their entirety as an 
attachment to the executed contract. 
 

 
15. PN 027 – 4/21/2006 - IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL WATER 

POLLUTION CONTROL ACT (Applicable to all Federal-aid construction contracts and to all 
related subcontracts of $100,000 or more) 

 By submission of this bid or the execution of this contract, or subcontract, as appropriate, the bidder, 
Federal-aid construction contractor, or subcontractor, as appropriate, will be deemed to have stipulated as 
follows: 

 
1.  That any facility that is or will be utilized in the performance of this contract, unless such contract 

is exempt under the Clean Air Act, as amended (42 U.S.C. 1857 et seq., as amended by Pub.L. 91-
604), and under the Federal Water Pollution Control Act, as amended (33 U.S.C. 1251 et seq., as 
amended by Pub.L. 92-500), Executive Order 11738, and regulations in implementation thereof 
(40 CFR 15) is not listed, on the date of contract  award, on the U.S. Environmental Protection 
Agency (EPA) List of Violating Facilities pursuant to 40 CFR 15.20. 

 
2.  That the firm agrees to comply and remain in compliance with all the requirements of Section 114 

of the Clean Air Act and Section 308 of the Federal Water Pollution Control Act and all 
regulations and guidelines listed thereunder. 

 
3.  That the firm shall promptly notify the LPA and ODOT of the receipt of any communication from 

the Director, Office of Federal Activities, EPA, indicating that a facility that is or will be utilized 
for the contract is under consideration to be listed on the EPA List of Violating Facilities. 

 
4.  That the firm agrees to include or cause to be included the requirements of paragraph 1 through 4 

of this Section in every nonexempt subcontract, and further agrees to take such action as the 
government may direct as a means of enforcing such requirements. 

 
 
16. PN 050 - 10/15/2004 - LIMITATION ON USE OF CONTRACT FUNDS FOR LOBBYING 

1. The prospective bidder certifies, by signing and submitting this bid proposal, to the best of his or 
her knowledge and belief, that: 

 
(a.)  No Federal appropriated funds have been paid or will be paid, by or on behalf of the 

undersigned, to any person for influencing or attempting to influence an officer or 
employee of any Federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a member of Congress in connection with the awarding of 
any Federal contract, the making of any Federal grant, the making of any Federal loan, 
the entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 
(b.)  If any funds other than Federal appropriated funds have been paid or will be paid to any 

person for influencing or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this Federal contract, grant, loan, or cooperative 



agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure 
Form to Report Lobbying" in accordance with its instructions. 

 
2.  This certification is a material representation of fact upon which reliance was placed when this 

transaction was made or entered into.  This certification is a prerequisite for making or entering 
into this transaction imposed by Section 1352, Title 31, U.S. Code.  Any person who fails to file 
the required certification shall be subject to civil penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 

 
3.  The prospective bidder also agrees by submitting his or her bid proposal that he or she shall 

require that the language of this certification be included in all lower tier subcontracts, which 
exceed $100,000 and that all such subrecipients shall certify and disclose accordingly. 

 
 
17. PN 045 - 10/15/2004 - NON -COLLUSION AFFIDAVIT 
 In accordance with Title 23 United States Code, Section 112 and Ohio Revised Code, Chapter 1331 et. seq: 

and Sections 2921.11 and 2921.13, the bidder hereby states, under penalty of perjury and under other such 
penalties as the law provides, that he or his agents or employees have not entered either directly or 
indirectly into any agreement, participated in any collusion, or otherwise taken any action in restraint of 
free competitive bidding in connection with this proposal.  Execution of this proposal on the signature 
portion thereof shall constitute also signature of this Non-Collusion Affidavit as permitted by title 28 
United States Code, Section 1746. 

 
 REPORTING BID RIGGING 
 
 To report bid rigging activities call: 
 
 1-800-424-9071 
 
 The U.S. Department of Transportation (DOT) operates the above toll-free "hotline" Monday through 

Friday, 8:00 a.m. to 5:00 p.m. eastern time.  Anyone with knowledge of possible bid rigging, bidder 
collusion, or other fraudulent activities should use the “hotline” to report such activities. 

 
 The "hotline" is part of the DOT's continuing effort to identify and investigate highway construction 

contract fraud and abuse and is operated under the direction of the DOT Inspector General.  All information 
will be treated confidentially and caller anonymity will be respected. 

 
 
18. PN 014 - 10/15/2004 - DRUG-FREE WORKPLACE  
 The prime contractor agrees to comply with all applicable state and federal laws regarding drug-free 

workplace.  The prime contractor shall make a good faith effort to ensure that all its employees, while 
working on this project, will not purchase, transfer, use or possess illegal drugs or alcohol or abuse 
prescription drugs in any way. 

 
 The prime contractor shall also require that this contractual obligation be placed in all subcontractor and 

materialman contracts that it enters into and further requires that all subcontractors and materialmen place 
the same contractual obligations in each of their lower tier contracts. 

 
 
19. PN 034 - 05/25/2011 - Drug Free Safety Program Participation 

During the life of this project, the Contractor and all its Subcontractors, that provide labor on the 
Project site, must be enrolled in and remain in good standing in the Ohio Bureau of Worker’s 
Compensation (“OBWC”) Drug-Free Safety Program (“DFSP”) or a comparable program 
approved by the OBWC.  

 
In addition to being enrolled in and in good standing in an OBWC-approved DFSP or a 
comparable Drug Free Workplace Program (“DFWP”) approved by the OBWC, the LPA requires 
each Contractor and Subcontractor that provides labor, to subject its employees who perform 



labor on the project site to random drug testing of 5 percent of its employees. The random drug 
testing percentage must also include the on-site supervisors of the Contractors and 
Subcontractors. Upon request, the Contractor and Subcontractor shall provide evidence of 
required testing to the LPA. 

 
Each Subcontractor shall require all lower-tier Subcontractors that provides labor on the project 
site with whom the Subcontractor is in contract for the Work to be enrolled in and be in good 
standing in the OBWC DFSP or an OBWC-approved DFWP prior to a lower-tier Subcontractor 
providing labor at the Site. 

 
The LPA will declare a bid non-responsive and ineligible for award if the Contractor is not enrolled 
and in good standing in the Ohio Bureau of Workers’ Compensation’s DFSP Discount Program or 
a similar program approved by the Bureau of Workers’ Compensation within 8 days of the bid 
opening. Furthermore, the LPA will deny all requests to sublet when the subcontractor does not 
comply with the provisions of this proposal note.   

 
Failure of the Contractor to require a Subcontractor to be enrolled in and be in good standing in 
the OBWC DFSP or an OBWC-approved DFWP prior to the time that the Subcontractor provides 
labor at the Site, shall result in the Contractor being found in breach of the Contract and that 
breach shall be used in the responsibility analysis of that Contractor or the Subcontractor who 
was not enrolled in a program for future contracts with the State for five years after the date of the 
breach. 
 

 
20.   OHIO WORKERS’COMPENSATION COVERAGE 
 The Contractor must secure and maintain valid Ohio workers’ compensation coverage until the project has 

been finally accepted by the Ohio Department of Transportation.  A certificate of coverage evidencing 
valid workers’ compensation coverage must be submitted to the LPA before the contract will be executed 
by the LPA. 

 
 The Contractor must immediately notify the LPA, in writing, if it or any subcontractor fails or refuses to 

renew their workers’ compensation coverage.  Furthermore, the Contractor must notify the LPA, in writing, 
if its or any of its subcontractor’s workers’ compensation policies are canceled, terminated or lapse. 

 
 The failure to maintain valid workers’ compensation coverage shall be considered a breach of contract 

which may result in the Contractor or subcontractor being removed from the project, withholding of pay 
estimates and/or termination of the contract. 
 

 
21. PN 038 - 10/15/2004 - UNRESOLVED FINDING FOR RECOVERY 
 The Contractor affirmatively represents to the LPA that it is not subject to a finding for recovery under 

Ohio Revised Code §9.24, or that it has taken the appropriate remedial steps required under §9.24 or 
otherwise qualifies under that section.  The Contractor agrees that if this representation is deemed to be 
false, the contract shall be void ab initio as between the parties to this contract, and any funds paid by the 
state hereunder shall be immediately repaid to the LPA, or an action for recovery may be immediately 
commenced by the LPA and/or for recovery of said funds. 

 
 
22. PN 039 - 10/15/2004 - ASSIGNMENT OF ANTITRUST CLAIMS IN STATE CONTRACT 

LANGUAGE  
 The Contractor should recognize that in actual economic practice, overcharges resulting from antitrust 

violations are usually borne by ODOT and/or the LPA.  As consideration for the Award of the Contract and 
intent to be legally bound, the Contractor acting herein by and through the person signing this contract on 
behalf of the Contractor as a duly authorized agent, hereby assigns, sells, conveys, and transfers to ODOT 
and/or the LPA any and all right, title and interest to any and all claims and causes of action the Contractor 
now has or hereafter requires under state or federal antitrust laws provided that the claims or causes of 
action related to the goods or services that are the subject to the contract.  In addition, the Contractor 
warrants and represents that it will require any and all of its subcontractors and first tier suppliers to assign 



any and all federal and state antitrust claims and causes of action to ODOT and/or the LPA.  The provisions 
of this article shall become effective at the time the LPA executes this contract without further 
acknowledgment by any of the parties. 

 
 All contracting entities shall assign their rights and responsibilities to ODOT and/or the LPA for all 

antitrust claims and causes of action regarding subcontractors. 
 
 
23. PN 024 - 10/15/2004 - US ARMY CORPS OF ENGINEERS AND OHIO ENVIRONMENTAL 

PROTECTION AGENCY PERMITS  
 The above referenced permits are incorporated and made a part of this contract as special provisions 

incorporated herein.  Therefore, in the event that the Contractor or its agents refuse or fail to adhere to the 
requirements of the 404 Permit, and/or the NPDES Stormwater Permit and as a result an assessment or fine 
is made or levied against the Ohio Department of Transportation and/or the LPA, the Contractor shall 
reimburse ODOT or the LPA within thirty (30) calendar days of the notice of assessment or fine or the LPA 
or ODOT may withhold the amount of the fine from the Contractor's next pay estimate.  All money 
collected or withheld from the Contractor shall be delivered to the permitting agencies issuing the 
assessment or fine. 

 
 These fines are not to be construed as a penalty but are liquidated damages to recover costs assessed against 

the LPA and/or ODOT due to the Contractor's refusal or failure to comply with the permits. 
 
 The Contractor shall make all necessary or required adjustments to the Storm Water Pollution Plan or plan 

quantities to adhere to the above permits and shall be paid in accordance with the contract. The Engineer 
will make the weekly and rainfall inspections of the work as required by the NPDES.  

 
 
24. PN 530 - 01/15/2010 – ASPHALT BINDER PRICE ADJUSTMENT FOR SINGLE YEAR 

PROJECTS 
(PN 530 is optional, however strongly encouraged by ODOT/FHWA) 
Any contract line item specifying more than 500 cy of asphalt concrete is eligible for a price adjustment, if 
the Department’s asphalt binder index shows the price for asphalt binders has increased or decreased in 
excess of 15% and the adjustment is more than $100 for any individual item.  If the ratio of the placing 
index (PI) to the bidding index (BI) is greater than 1.15 or less than 0.85, the Department will adjust 
compensation the Contractor receives for work done each month under applicable contract items specifying 
asphalt concrete. The adjustment will apply to the price for asphalt binder used in those contract items 
according to the following formula contained with ODOT PN 530 - 01/15/2010 available on ODOT Office 
of Construction Management website at the following link: 
 
http://www.dot.state.oh.us/Divisions/ConstructionMgt/Specification%20Files/PN530_01152010_for_
2010.PDF 
     [OR] 
 
PN 535 - 01/15/2010 – ASPHALT BINDER PRICE ADJUSTMENT FOR MULTI-YEAR 
PROJECTS 
(PN 535 is optional, however strongly encouraged by ODOT/FHWA) 
Any contract line item specifying more than 2500 cy of asphalt concrete is eligible for a price adjustment, if 
the Department’s asphalt binder index shows the price for asphalt binders has increased or decreased in 
excess of 10% and the adjustment is more than $100 for any individual item.  If the ratio of the placing 
index (PI) to the bidding index (BI) is greater than 1.10 or less than 0.90, the Department will adjust 
compensation the Contractor receives for work done each month under applicable contract items specifying 
asphalt concrete. The adjustment will apply to the price for asphalt binder used in those contract items 
according to the following formula contained with ODOT PN 535 - 01/15/2010 available on ODOT Office 
of Construction Management website at the following link: 
 
http://www.dot.state.oh.us/Divisions/ConstructionMgt/Specification%20Files/PN535_01152010_for_
2010.PDF 
 



 
25. PN 525 – 1/15/2010 – STEEL PRICE ADJUSTMENT 

(PN 525 is optional, however strongly encouraged by ODOT/FHWA) 
 

A. General: This proposal note acknowledges fluctuations in the cost of manufactured steel used in the 
materials defined below and placed as part of the applicable construction work in the form of a pay 
adjustment. This proposal note will be used in bidding documents only for as long as the price of the steel 
products set out below are subject to volatile spikes as determined solely by the ODOT. 
 
These price adjustment provisions apply to items in the contract including any modified standard or non-
standard item where the work to be performed involves the placement or installation of one or more of the 
steel products specified herein. 

 
ODOT will post monthly adjustment indices for steel using data obtained in Table B-1. 
 
For Category 1, Table B-1: 
ODOT will post monthly adjustment indices (BI and MI) for steel using data obtained from the steel 
producers listed. The adjustment indices shall determine the BI and MI values for wide flange beams plus a 
scrap surcharge as listed. 

http://www.stld-cci.com/pdf/Price_list.pdf 
http://www.gerdauameristeel.com/products/mp/pl.cfm 
http://www.nucoryamato.com/ 

 
For Category 2, Table B-1: 
The Department will post monthly adjustment indices (BI and MI) for steel using data obtained on the last 
Wednesday of the month from the American Metal Market (AMM). The cost basis shall determine the raw 
steel material price for Steel Plate, Cut-to-length as reported for National 
Mills;[j1]. 

 
B. Price Adjustment Criteria and Conditions: The BI monthly values apply to projects old during the 
same month in which the data is posted. The MI monthly values apply to projects for which qualifying 
items are shipped from the mill during the same month in which the data is posted. Adjustments will be 
made to the contract for fluctuations in the cost of steel used in the manufacture of the primary components 
of only the steel products listed in Table B-1: 

 
Product Relationship Table B-1 

Steel Product 
(Title) 

BI, MI 

Category 1: 
Structural Steel Members, Levels UF, 1,2, and 3 

Steel H-Piling 

Average of lowest and highest 27” to 36” tall, 10” – 12” wide 
flange beams, up to 256 lbs./ft., prices plus scrap surcharge 

from Nuco-Yamato, SDI, and Gerdau Ameristeel 
Category 2: 

Structural Steel Members, Levels 4,5, and 6 
Stay in-place steel casing (Piling & Caissons) 

AMM Product Designation: 
Steel Plate, Cut-to-length 

(National Mills) 

  
 

Nuts, bolts, rebar chairs, connecting bands and other miscellaneous hardware items shall not be included in 
the price adjustment. No other steel products shall be considered for a price adjustment. 

 
Adjustments will only be made for fluctuations in the cost of the steel used in the above products as 
shipped from the producing mill. No adjustment will be made for changes in the cost of manufacturing, 
fabrication, shipping, storage, etc. 
 
Adjustments may be positive, negative, or non-existent depending on the circumstances. 
Adjustments for the steel price will be calculated by the Engineer and processed by change order on the 
Contractor’s progress estimate. 

 



No steel price adjustments will be made for any products manufactured from steel having a mill shipping 
date prior to the letting date. 

 
Furnish the following documentation for all Table B-1 steel products to be incorporated into the work. 
Submit all documentation to the Engineer prior to incorporation of the steel into the work.  The Department 
will withhold progress payments if the documentation is not provided and at the discretion of the Engineer 
the work is allowed to proceed. Progress payments will be made upon receipt of the delinquent 
documentation. Submit separate documentation packages for each steel 
product in Table B-1 and for each quantity represented by items 2) c and d below. Label each 
documentation package with a unique number. 
 

1) An affidavit signed by the Contractor stating that the documentation provided is true 
andaccurate. 
2) Identification of the steel product subject to adjustment. 

a. Documentation package number: PN525 – (Insert the steel product “title” from Table 
B-1) – (Insert sequential package number beginning with “1”). Example:  PN525 – 
Guardrail – 1, PN 525 – Reinforcing Steel – 2, etc… 

b. The steel product quantity in pounds (kg). 
c. Steel Certification and Mill Test Reports for the steel product. 
d. The date the steel product, subject to adjustment, was shipped from the producing mill. 

 
Upon the incorporation of the steel product into the work provide the Engineer the following: 

 
1) An affidavit signed by the Contractor stating that the documentation provided is true and 

accurate. 
2) Identification of the steel product subject to adjustment. 

a. Documentation package number that was initially established for the steel product for 
which the price adjustment will be calculated. 

b. The actual steel product quantity in pounds (kg) that was incorporated into the work. 
 

Price Adjustment Calculations 
 
The below formulas allow for a variation in steel prices without recognizing cost 
increases/decreases within the range of - 90 % to 110% of the Bidding Index (BI). The total steel price 
adjustment (SPA) will not be computed unless the percent % Change is - 10% or more, increase or 
decrease: 
 
% Change = [(MI/BI) – 1] x 100 
 
For a Price Increase: 
 
SPA = [(MI/BI) – 1.10] x Q 
 
Example: If the Project was bid on 4/8/2008, the BI for a category 1 pay item in March 2008 is $46.475. If 
wide flange beams have a documented weight of 34500 pounds and the mill date of 9/8/2009, the MI for 
September 2008 is $60.225. 
Check threshold: 
 

% Change = [($60.225/CWT / $46.475/CWT) - 1] x 100 = 29.586, 
Is ABS (29.586) > 10? Yes 
 
Calculate SPA = [($60.225/CWT / $46.475/CWT)-1.10] x $46.475/CWT x 34,500 lbs/100 = 
$3,140.36 (positive adjustment) 

 
For a Price Decrease: 

 
SPA = [(MI/BI) – 0.90] x Q 

 



Example: If the Project was bid on 1/8/2009, the BI for a category 1 pay item in January 2009 is $47.825. 
If wide flange beams have a documented weight of 34500 pounds and the mill date of 4/8/2009, the MI for 
April 2009 is $37.375. 

 
Check threshold: 

% Change = [($37.375/CWT/$47.825/CWT) - 1] x 100 = -21.85, 
 
Is ABS (-21.85) > 10? Yes 
 
Calculate SPA = [($37.375/CWT/$47.825/CWT)-0.90] x $47.825/CWT x 34,500 lbs/100  
 

= -$1,955.29 (negative adjustment) 
 

 
Where: 

SPA = Steel Price Adjustment 
 
MI = Mill Shipping Index. - Use the adjustment indices from the month the steel was shipped 
from the producing mill and properly documented. The adjustment indices will be posted on 
ODOT’s website. 
 
BI = Bidding Index. - Use the adjustment indices from the month proceeding the month in which 
the project is bid. The adjustment indices will be posted on ODOT’s website. 
 
Q = Quantity of the steel product, pounds (- actually incorporated into the work as 
documented by the Contractor and verified by the Engineer. – 

 
C. Price Adjustment Limitations: The price adjustments are limited to a % Change of 50%, increase or 
decrease. 

 
Example 1: When the Project was bid, the BI for a category 1 pay item with a quantity of 50,000 pounds, 
was $39.00, and the MI for the month in which the steel was shipped was $60.225. 
 
Check threshold: 

 
% Change = [($60.225/CWT/$39.00/CWT)-1] x 100 = 54.423% 

 
The limit is 50%, thus the SPA is calculated as follows: 

 
SPA = [1.50 – 1.10] x BI x Q 
 
SPA = [1.50-1.10] x $39.00/CWT x 50,000 lbs/100 
 

= $7,800.00 
 

Example 2: When the Project was bid, the BI for a category 1 pay item with a quantity of 50,000 pounds, 
was $60.225, and the MI for the month in which the steel was shipped was $29.00 

 
Check threshold: 

 
% Change = [($29.00/CWT/$60.225/CWT)-1] x 100 = -51.847% 

 
The limit is -50 %, thus the SPA is calculated as follows: 

 
SPA = [0.50-0.90] x BI x Q 

 
SPA = [0.50-0.90] x $60.225/CWT x 50,000 lbs/100 

 



= -$12,045.00 
 

D. Payment/Deductions: The price adjustment will be paid, or deducted from the Contractor’s progress 
estimate, upon approval of a change order. 

 
If the price adjustment is based on estimated material quantities for that time, and a revision to the total 
material quantity is made in a subsequent or final estimate, an appropriate adjustment will be made to the 
price adjustment previously calculated. The adjustment will be based on the same indices used to calculate 
the price adjustment which is being revised. If the shipping date(s) of the revised material quantity cannot 
be determined, the adjustment for the quantity in question, will be based on the indices utilized to calculate 
the steel price adjustment for the last initial documentation package submission, for the steel product 
subject to adjustment, that was incorporated into the particular item of work, for which quantities are being 
finalized. 

 
Example: Structural steel for a particular bridge was provided for in three different shipments with each 
having a different mill shipping date. The quantity of structural steel actually used for the bridge was 
calculated and a steel price adjustment was made in a progress payment. At the conclusion of the work an 
error was found in the calculation of the final quantity of structural steel used for the bridge. The quantity 
to be adjusted can not be directly related to any one of the three mill shipping dates. The steel price 
adjustment for the quantity in question would be calculated using the indices that were utilized to calculate 
the steel price adjustment for the quantity of structural steel represented by the last initial structural steel 
documentation package submission.  The package used would be the one with the greatest sequential 
number. 

 
E. Expiration of Contract Time: When steel products are shipped from the mill after expiration of 
contract time and liquidated damages are chargeable, steel price adjustments will be based on the MI for 
the month in which contract time expired. 

 
F. Documentation Review: The Department reserves the right to inspect the records of the Contractor, its 
subcontractors, material fabricators and suppliers to verify the accuracy of the documentation submitted to 
the Department. 

 
G. Extra Work/Force Account: When steel product, as specified herein, are added to the contract as Extra 
Work, in accordance with the provisions of C&MS Section 109, no steel price adjustments will be made for 
any products manufactured from steel having a mill shipping date 5 business days after the Department’s 
request. Price adjustments will be made as provided herein however the BI shall be based on the month - of 
the Department's request. The MI will be based on the month the steel was shipped from the producing mill 
and after the Extra Work request. For extra work performed on force account basis, reimbursement of 
actual material costs, along with the specified overhead and profit markup, will be considered to include 
full compensation for the current cost of steel and no steel price adjustments will be made. 

 
Designer Note: 

For use on all projects expected to be constructed over a time period of more than one year AND 
that require steel products listed in Table B-1 of the proposal note. 
 

 
26.   PN 520 – 1/15/2010 - FUEL PRICE ADJUSTMENT 

(PN 520  is optional, however strongly encouraged by ODOT/FHWA) 
 
 

General: This Fuel Price Adjustment (Fpa) provision is intended to minimize risk to the Contractor due to 
fuel price fluctuations that may occur during the Contract. This provision is not designed to estimate actual 
quantities of fuel used in construction operations, but to provide a reasonable basis for calculatinga fuel 
price adjustment based on average conditions. 
 
ODOT determines adjustments under the provisions of this Proposal Note, and presumes that the 
Contractor has relied on these provisions when determining unit bid prices. The monthly applicationrange 



for percent change (Mbp/Cbp) will not exceed 50% for a Fuel Price Adjustment increase or decrease as 
outlined in Section B, Calculation of Fuel Price Adjustment. 
 
A. Price Adjustment Criteria: These requirements provide for a price adjustment, positive or negative, to 
payments due the Contractor for fluctuations in the cost of fuel consumed in the performance of certain 
items of work. These price adjustment provisions apply only to those items in the contract as grouped by 
category and identified in Table A-1. All adjustments will be made based on fuel consumption indicatedby 
Table A-1, and no changes will be made for actual consumption rates. 
 
Category descriptions and the fuel usage factors which are applicable to each are as follows: 

 
Fuel Adjustment Categories, Table A-1 

Category Basis of Calculation and Threshold Quantity 
Eligible 
Items 

Units Fuel Usage Factor 

Earthwork Apply only to the greater of the sum of all 
Excavation quantities or the sum of all Borrow 
and Embankment quantities.  Threshold 
Quantity*=30,000 c.y. (22,936 c.m.) 

203, 204 Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

0.50 
 
(0.65) 

Aggregate Bases Apply to quantity calculated based on the 
Method of Measurement and Basis of Payment. 
Threshold Quantity*=2,500 c.y. (1,912 c.m.) 
 

304, 307 Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

0.75 
 
(0.98) 

Select Granular 
Backfill 

Apply to quantity calculated based on the 
Method of Measurement and Basis of Payment. 
Threshold Quantity*=2,000 c.y. (1,529 c.m.) 
 

840 Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

0.75 
 
(0.98) 

Flexible Bases and 
Pavements 

Apply to quantity calculated based on the 
Method of Measurement and Basis of Payment. 
Threshold Quantity*=1,200 c.y. (917 c.m.) 
 

301, 302, 308, 
424, 442, 443, 
446, 448, 803, 
826, 857, 880 

Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

4.50 
 
(5.88) 

Rigid Bases and 
Pavements 

Apply to quantity calculated based on the 
Method of Measurement and Basis of Payment. 
Threshold Quantity*=1,200 c.y. (917 c.m.) 
 

305, 306, 451, 
452, 526, 884, 
888, 896 

Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

1.00 
 
(1.31) 

Structural Concrete Apply to quantity calculated based on the 
Method of Measurement and Basis of Payment. 
Threshold Quantity*=350 c.y. (268 c.m.) 
 

511, 524, 842, 
892, 893, 894, 
898 

Gallons per cubic yard  
 
(Gallons per cubic 
meter) 

4.00 
 
(5.23) 

 
*A Fuel Price Adjustment will only apply when the sum of all original contract quantities for the 
category meet or exceed the specified Threshold Quantity.  When a Fuel Price Adjustment applies, 
calculate the Fuel Price Adjustment for the sum of all quantities for the category per this proposal 
note.  
 
B. Calculation of Fuel Price Adjustment: Fuel Price Adjustments may be either positive or negative.  A 
positive Fuel Price Adjustment will result in a payment to the contractor while a negative Fuel Price 
Adjustment will result in a deduction. 
 
ODOT will calculate a Monthly Base Price (Mbp) for fuel for each month of each calendar year beginning 
with January 2001. The method for calculating the Monthly Base Price (Mbp) will be on file in the 
Division of Construction Management. The Monthly Base Price (Mbp) will be used to calculate all Fuel 
Price Adjustments. The Contract Base Price (Cbp) will be the Monthly Base Price (Mbp) for the month the 
contract was bid. All Monthly Base Price (Mbp) values will be posted on the Division of Construction 
Management, Office of Construction Administration website at: 
http://www.dot.state.oh.us/Divisions/ConstructionMgt/Admin/Pages/PriceIndexes.aspx 
 
During each month of the contract the Engineer will select the applicable Monthly Base Price (Mbp) and 
calculate the ratio of the Monthly Base Price (Mbp) divided by the Contract Base Price (Cbp). The 
formulas below allow for a variation in fuel prices without recognizing cost increases/ decreases within the 
range of 90% to 110% of the Contract Base Price (Cbp). 



 
When, and only when, the Monthly Base Price (Mbp) divided by the Contract Base Price (Cbp) is less than 
0.90 or greater than 1.10 will the Engineer calculate a Fuel Price Adjustment (Fpa). 
 
Cost increases in excess of 150% of the Contract Base Price (Cbp) will not be recognized. When, the 
Monthly Base Price (Mbp) divided by the Contract Base Price (Cbp) is greater than 1.50, the Fpa shall be 
calculated using a Cbp/Mbp ratio of 1.50. 
 
Cost decreases in excess of 50% of the Contract Base Price (CBP) will not be recognized. When, the 
Monthly Base Price (Mbp) divided by the Contract Base Price (Cbp) is less than 0.50, the Fpa shall be 
calculated using a Cbp/Mbp ratio of 0.50. 
 
For a Price Increase: 
 
Fpa = [(Mbp/Cbp) – 1.10] x Cbp x Q 
 
For a Price Decrease: 
 
Fpa = [(Mbp/Cbp) – 0.90] x Cbp x Q 
 
Where: 
 
Fpa = Fuel Price Adjustment 
Mbp = Monthly Base Price 
Cbp = Contract Base Price 
Q = The number of gallons of fuel used in the placement of items identified in Table A-1 during that month 
at the specified Fuel Usage Factor. Q will be determined by the Engineer for each category by multiplying 
the applicable Fuel Usage Factor by the sum of quantities of completed and accepted work for the specified 
items. 
 
The total Monthly Fuel Price Adjustment will be the algebraic sum of the Fuel Price Adjustments for 
materials placed during the month for each applicable category identified in Table A-1. The Total Fuel 
Price Adjustment for the project will be the algebraic sum of all Monthly Fuel Price Adjustments. 
ODOTwill calculate the Monthly and Total Fuel Price Adjustment on a monthly basis and make contract 
modifications as provided in 
Section C, Payment/Deduction. 
 
C. Payment/Deduction: The Fuel Price Adjustment will be paid, or deducted, upon approval of a change 
order prepared after completion of all work. Contractor markups are not permitted. Partial payments or 
deductions will be processed prior to total completion when the unpaid accrued Total Fuel Price 
Adjustment exceeds $10,000 or once every 12 months. 
 
D. Expiration of Contract Time: When eligible items of work grouped by category and identified in 
Table A-1 are performed after expiration of contract time and liquidated damages are chargeable, the value 
of Monthly Base Price (Mbp) used to compute the price adjustment will be either the Monthly Base Price 
(Mbp) at the time of actual performance or the Monthly Base Price (Mbp) at the time contract time expired, 
whichever is less. 
 
E. Extra Work: When eligible items of work grouped by category and identified in Table A-1 are added to 
the contract as Extra Work and for which a unit price is negotiated the contractor must use the appropriate 
price for fuel when preparing required backup data for the negotiated price. No Fuel Price Adjustment will 
be made for fuel consumed in the performance of eligible work added to the contract as Extra Work at a 
negotiated price when the work commences within 90 days of the approval of the change order authorizing 
said extra work. If the eligible work at a negotiated price commences more than 90 days after the approval 
of the change order authorizing said extra work a Fuel Price Adjustment will be made if said extra work 
quantities exceed the applicable threshold quantity in Table A-1. The Fuel Price Adjustment will be 
calculated using the Monthly Base Price (Mbp) value for the month the change order 
authorizing said extra work was approved as the value for its Contract Base Price (Cbp). 



 
When Extra Work is added to the contract as a Force Account operating costs for equipment used in the 
performance of this work will be paid in accordance with C&MS 109.05.C.4 with no further adjustment. 
 
F. Final Quantities: Upon completion of the work and determination of final pay quantities a change order 
will be prepared to reconcile any difference between estimated quantities previously paid and the final 
quantities. In this situation, the value for the Monthly Base Price (Mbp) used in the price adjustment 
formula will be the average of all Monthly Base Price (Mbp) values previously used for computing price 
adjustments. 
 
Designer Note: This note is to be used on all projects that contain any of the categories of work listed in 
Table A-1 of this proposal note. Questions regarding this note should be directed to the Office of 
Construction Administration at 614-387-2173. 

 
 
27. PN 007 - 10/15/2004 - TRUCK LEASING (Required if DBE goal on the project) 
 The Code of Federal Regulations Title 49, Section 26.55(d) (4) (5) (6) governs trucking operations. This 

section states that the Disadvantaged Business Enterprise (DBE) may lease trucks from another DBE firm, 
including an owner-operator who is certified as a DBE.  The DBE who leases trucks from another DBE 
receives credit for the total value of the transportation services the lessee DBE provides on the contract.  
The DBE may also lease trucks from a non-DBE firm, including an owner-operator.  The DBE who leases 
trucks from a non-DBE will receive credit for only the fee or commission it receives as a result of the lease 
agreement.  The DBE does not receive credit for the total value of the transportation services provided by 
the lessee, since these services are not provided by a DBE.  The law requires that a lease must indicate that 
the DBE has exclusive use of and control over the truck for credit to be accorded to the DBE. This does not 
preclude the leased truck from working for others during the term of the lease with the consent of the DBE, 
so long as the lease gives the DBE absolute priority for use of the leased truck.  Leased trucks must display 
the name and identification number of the DBE. 

 
 In lieu of a truck owner displaying the name and identification number of the DBE, the truck owner shall 

be required to furnish a photocopy of the lease agreement, thereby fulfilling the rule without causing undue 
hardship on any entity. 

 
 Credit for expenditures with DBEs for materials or supplies toward the DBE goal is described as follows: 
 

1.  When the materials or supplies are obtained from a DBE manufacturer the prime contractor may 
receive credit for 100 percent of the cost of the materials or supplies toward the DBE goal.  For 
purposes of this section, a manufacturer is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, articles, or equipment 
required under the contract and of the general character described by the specifications. 

 
2.  When the materials or supplies are purchased from a DBE regular dealer or supplier the prime 

contractor may receive credit for 60 percent of the cost of the materials or supplies toward the 
DBE goal. For purposes of this section, a regular dealer or supplier is a firm that owns, operates, 
or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or 
equipment of the general character described by the specifications and required under the contract 
are bought, kept in stock, and regularly sold or leased to the public in the usual course of business. 

 
For subcontract agreement (C-92) purposes the following definitions will be used: 

 
Install - DBE contractor who obtains goods, materials and supplies and fixes in place, for use, the 
same goods, materials and supplies. (e.g., DBE contractor obtains and fixes in place re-bar on 
project site).  Must spend 20% or more time on project per day.  100% credit toward prime’s DBE 
goal. 
 
Stockpiling - DBE Contractor/Trucker who delivers materials, goods, or supplies to project site.  
60% credit toward prime’s DBE goal. 
 



Tailgating - DBE Contractor/Trucker who delivers and installs materials, goods, or supplies to 
project site.  Must spend 20% or more time on project per day.  100% credit toward prime’s DBE 
goal. 

 
 
 
28. PN 013 - 6/23/2009 - DISADVANTAGED BUSINESS ENTERPRISE (DBE) REQUIREMENTS 

(Required if DBE goal on the project) 
 It is the policy of the Ohio Department of Transportation that Disadvantaged Business Enterprises (DBEs) 

shall have equal opportunity to compete for and perform subcontracts which the Contractor enters into 
pursuant to this contract.  The Contractor must use its best efforts to solicit bids from and to utilize DBE 
subcontractors with meaningful minority groups and female representation among their employees.  
Consequently, the requirements of Title 49 CFR Part 26 and Ohio Revised Code §5525.011 apply to this 
contract.  The Contractor must ensure that the DBE subcontractor(s) is performing a “commercially 
useful function” as defined in CFR 26.55. 

 
 The percentage indicated on the front cover of this bid document is the percent of the awarded Contractor's 

bid which must be subcontract to certified ODOT DBE firms.  The percentage goal may be met if the 
awarded Contractor is DBE certified.   

 
 In order to be assured that the Contractor complies with this contract requirement the Contractor shall 

provide certified payrolls from its DBE subcontractors where appropriate.  When the Contractor utilizes a 
service, for example trucking, to satisfy a part or its entire contractual goal, the Contractor, when requested, 
must provide a copy of each canceled check issued to the DBE service provider until the goal amount is 
reached.  The LPA shall total the amounts of the canceled checks and compare that total to the subcontract 
agreement by the parties and the C-92 issued to the Contractor for the work to be performed by the DBE 
subcontractor. 

 
 WAIVER PROCESS FOR DBE GOAL 
 
 The Contractor must document the progress and efforts being made in securing the services of DBE 

subcontractors.  In the event the Contractor is unable to meet the DBE Goal placed on this Local Let 
project, a request for a waiver of all or part of the goal may be made.  The written request must indicate a 
good faith effort was made to meet the goal and be sent to the LPA contracting authority.  The LPA 
forwards the request with recommended action to the ODOT District.  The ODOT District then makes 
recommendation and forwards the request to the Administrator, Office of Contracts, 1980 West Broad 
Street, Columbus, Ohio, 43223.  There will be no extension of time for the project granted if the Contractor 
wishes to avail himself of this process.  If an item of work subcontracted to a DBE firm is non-performed 
by LPA or the subject of an approved VECP, the Contractor may request a waiver for the portion of work 
excluded. 

 
 
 The Contractor must provide the following information and documentation when requesting a DBE goal 

waiver: 
 

1. Dollar value and % of DBE goal (based on the awarded sale amount of the contract).  Dollar value 
and % of waiver request. 

 
2. Signed copy of each subcontract or purchase order agreement between the prime and DBE 

subcontractor utilized in meeting the contract goal. 
 
3. Copy of dated written communication, fax confirmation, personal contact, follow up and 

negotiation with the DBE’s.  At least one follow up phone call is required for those contractors 
who are non-responsive to fax or letter solicitation.   

 



4. Copy of dated written communication and/or fax confirmation that bidder solicited and provided 
DBE’s with adequate information about the plans, specifications and requirements of the contract 
in a timely manner to assist them in responding to a solicitation. 

 
5. Copy of dated written communication and/ or fax confirmation of each noncompetitive DBE quote 

that includes the dollar value of each reference item and work type. Documentation must be 
provided which will offer comparison between quotes deemed noncompetetive and those quotes 
accepted.  

 
6. Copy of dated written communication and/ or dated fax confirmation of DBE’s that were not 

interested in providing a quote for the project. 
 
7. Documentation of all negotiating efforts and reason for rejecting bids. 
 
8. Documentation of good faith efforts (GFE) to meet the DBE subcontract goal, by looking beyond 

the items typically subcontract or consideration of subcontracting items normally performed by 
the prime as a way to meet the DBE goal. 

 
 ODOT Office of Civil Rights will review the submitted documentation and issue a written decision to the 

Contractor within ten (10) business days.  The Contractor may request administrative reconsideration 
within 14 days of being informed that it did not perform a GFE. The Contractor must make this request in 
writing to the following: 

 
Ohio Department of Transportation 
Attention: Office of Contracts 
1980 West Broad Street 
Columbus, Ohio 43223 

 
 The reconsideration official will not have played any role in the original determination that the contractor 

did not document sufficient good faith effort. 
 
 As part of this reconsideration, the contractor will have the opportunity to provide written documentation or 

an argument concerning the issue of whether it met the goal or made adequate good faith efforts to do so.  
ODOT will send the contractor a written decision on reconsideration explaining the basis for finding that 
the contractor did or did not meet the goal or make adequate good faith efforts.  The result of the 
reconsideration process is not administratively appealable to the US Department of Transportation.  
However, it is appealable to the Franklin County Court of Common Pleas. 

 
 SANCTIONS 
 
 The LPA will issue sanctions if the Contractor chooses not to request a waiver, the Contractor fails to 

comply with the contract requirements and/or fails to demonstrate the necessary good faith effort. 
 
 The LPA may impose any of the following sanctions: 

(1) letter of reprimand; 
(2) liquidated damages computed up to the amount of goal dollars not met; 
(3) cross-withhold from future projects; 
(4) contract termination; and/or 
(5) other remedies available by law including suspension, revocation, and/or debarment. 

 
 Factors to be considered in issuing sanctions include, but are not limited to: 

(1) the magnitude and the type of offense; 
(2) the degree of the Contractor’s culpability; 
(3) any steps taken to rectify the situation; 
(4) the Contractor’s record of performance on other projects including, but not limited to: 

a. annual DBE participation over DBE goals; 
b. annual DBE participation on projects without goals; 



c. number of complaints ODOT has received from DBEs regarding the Contractor; 
and 

d. the number of times the Contractor has been previously sanctioned by the 
ODOT; and 

  (5) whether the Contractor falsified, misrepresented, or withheld information. 
 
 
 
29.     PN - 031 - 10/15/2004 - AFFIDAVIT OF SUBCONTRACTOR PAYMENT 
 (Required if DBE goal on the project) 
 The Code of Federal Regulations 49, 26.37(b), requires the LPA to monitor and verify that work committed 

to Disadvantaged Business Enterprise (DBE) firms at contract award is actually performed by the DBE’s.  
Additionally, the LPA is required to report the DBE participation on each project, including all work, 
materials or service sublets.  Therefore, it is the LPA’s responsibility to discern whether payments are made 
to DBE firms.  An affidavit is to be completed and signed by the contractor within 15 days of the 
completion of the project.  The affidavit seeks to verify actual payments made to DBE firms on the project.  
Each DBE firm must verify the actual payment amount. 

 
 The blank spaces in the affidavit must be filled in correctly, where indicated.  The affidavit must be signed 

by the prime contractor and subcontractor, or by the subcontractor and DBE sub-contractor, if applicable.  
By signing the affidavit, the noted firm agrees that the payment amount recorded is true and accurate as of 
the payment time period. 

 
 Completed and signed affidavit shall be mailed to the Ohio Department of Transportation, Office of 

Contracts, DBE Services section, 1980 West Broad Street, Columbus, Ohio 43223. 
 
 
30.  WAIVER OF CM&S 614.03 
 ODOT’s 2010 Construction and Material Specifications section 614.03, third paragraph, does not apply to 

any project which is not physically located on the National Highway System (NHS), and/or does not impact 
NHS traffic in any way. 

 
 
31.  ODOT AS OBLIGEE ON BOND 
 The contractor shall furnish a performance and payment bond in an amount at least equal to 100 percent of 

the estimate as security for the faithful performance of its contract. In addition to the project Owner, ODOT 
shall be named as an obligee. 

 
32. NON-DISCRIMINATION PROVISIONS 

 
1) Compliance with Regulations:  The CONTRACTOR will comply with the regulations relative to 
nondiscrimination in Federally-assisted programs of the United States Department of Transportation 
(hereinafter “U.S. DOT”) Title 49, Code of Federal Regulations, Part 21, as they may be amended from 
time to time, (hereinafter referred to as the “Regulations”), which are herein incorporated by reference and 
made a part of this contract. 
 
 In addition, the CONTRACTOR will comply with the provisions of the Americans with 
Disabilities Act, Section 504 of the Rehabilitation Act, FHWA Guidance, and any other Federal, State, 
and/or local laws, rules and/or regulations (hereinafter referred to as “ADA/504”). 
 
(2) Nondiscrimination:  The CONTRACTOR, with regard to the work performed by it during the 
contract, will not discriminate on the grounds of race, color, national origin, sex, age, or disability, in the 
selection and retention of subcontractors, including procurements of materials and leases of equipment.  
The CONTRACTOR will not participate either directly or indirectly in the discrimination prohibited by 
section 21.5 of the Regulations, including employment practices when the contract covers a program set 
forth in Appendix B of the Regulations, as well as the ADA/504 regulations. 
 



(3) Solicitations for Contractors or Subcontractors, including Procurement of Materials and 
Equipment:  In all solicitations either by competitive bidding or negotiation made by the CONTRACTOR 
for work to be performed under a contract or subcontract, including procurements of materials or leases of 
equipment, each potential subcontractor, or supplier will be notified by the CONTRACTOR of the 
CONTRACTOR’s obligations under this contract and the Regulations relative to nondiscrimination on the 
grounds of race, color, national origin, sex, age, or disability. 
  
(4) Information and Reports:  The CONTRACTOR will provide all information and reports 
required by the Regulations or directives issued pursuant thereto, and will permit access to its books, 
records, accounts, other sources of information, and its facilities as may be determined by the STATE or 
the Federal Highway Administration (hereinafter “FHWA”) to be pertinent to ascertain compliance with 
such Regulations, orders and instructions.  Where any information required of the CONTRACTOR is in the 
exclusive possession of another who fails or refuses to furnish this information, the CONTRACTOR will 
so certify to the STATE or FHWA, as appropriate, and will set forth what efforts it has made to obtain the 
information. 
 
(5) Sanctions for Noncompliance:  In the event of the CONTRACTOR’s noncompliance with the 
nondiscrimination provisions of this contract, the LPA will impose such contract sanctions as it or STATE / 
FHWA may determine to be appropriate, including, but not limited to: 
 

(a) withholding of payments to the CONTRACTOR under the contract until the 
CONTRACTOR complies, and/or  

 
 (b) cancellation, termination or suspension of the contract, in whole or in part. 
 

 (6) Incorporation of Provisions:  The CONTRACTOR will include the provisions of paragraphs (1) 
through (5) above in every contract or subcontract, including procurements of materials and leases of 
equipment, unless exempt by the Regulations, or directives issued pursuant thereto.  The CONTRACTOR 
will take such action with respect to any subcontractor procurement as the LPA or STATE / FHWA may 
direct as a means of enforcing such provisions including sanctions for noncompliance; provided, however, 
that, in the event the CONTRACTOR becomes involved in, or is threatened with, litigation with a 
subcontractor, or supplier as a result of such direction, the CONTRACTOR may request the LPA / STATE 
to enter into such litigation to protect the interests of the LPA and the STATE, and, in addition, the LPA / 
STATE may request the United States to enter into such litigation to protect the interests of the United 
States. 

 
 
33.  REQUIRED CONTRACT PROVISIONS FOR FEDERAL-AID CONSTRUCTION CONTRACTS 
(Electronic Form FHWA 1273 – May 1, 2012) 
 

 
I.  General   
II.  Nondiscrimination 
III. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water Pollution Control Act 
X.  Compliance with Governmentwide Suspension and Debarment Requirements 
XI.  Certification Regarding Use of Contract Funds for Lobbying 
 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian Development Highway System or Appalachian Local Access Road 
Contracts (included in Appalachian contracts only) 
 
 



I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each construction contract funded under Title 23 (excluding emergency 

contracts solely intended for debris removal).  The contractor (or subcontractor) must insert this form in each subcontract and 
further require its inclusion in all lower tier subcontracts (excluding purchase orders, rental agreements and other agreements 
for supplies or services).   
 
The applicable requirements of Form FHWA-1273 are incorporated by reference for work done under any purchase order, 
rental agreement or agreement for other services.  The prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.   
 
Form FHWA-1273 must be included in all Federal-aid design-build contracts, in all subcontracts and in lower tier subcontracts 
(excluding subcontracts for design services, purchase orders, rental agreements and other agreements for supplies or services).  
The design-builder shall be responsible for compliance by any subcontractor, lower-tier subcontractor or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in bid proposal or request for proposal documents, however, the Form 
FHWA-1273 must be physically incorporated (not referenced) in all contracts, subcontracts and lower-tier subcontracts 
(excluding purchase orders, rental agreements and other agreements for supplies or services related to a construction contract). 

 
2. Subject to the applicability criteria noted in the following sections, these contract provisions shall apply to all work performed 

on the contract by the contractor's own organization and with the assistance of workers under the contractor's immediate 
superintendence and to all work performed on the contract by piecework, station work, or by subcontract. 

  
3.  A breach of any of the stipulations contained in these Required Contract Provisions may be sufficient grounds for withholding 

of progress payments, withholding of final payment, termination of the contract, suspension / debarment or any other action 
determined to be appropriate by the contracting agency and FHWA. 

 
4.  Selection of Labor: During the performance of this contract, the contractor shall not use convict labor for any purpose within 

the limits of a construction project on a Federal-aid highway unless it is labor performed by convicts who are on parole, 
supervised release, or probation.  The term Federal-aid highway does not include roadways functionally classified as local 
roads or rural minor collectors. 

 
 
II.  NONDISCRIMINATION 

 
The provisions of this section related to 23 CFR Part 230 are applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more.  The provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the Rehabilitation Act of 1973, as amended (29 USC 794), Title VI of the Civil 
Rights Act of 1964, as amended, and related regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, 
and 633. 
 
The contractor and all subcontractors must comply with:  the requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 CFR 1625-1627.  The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR 230, Appendix A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements.   

 
1. Equal Employment Opportunity: Equal employment opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth under laws, executive orders, rules, regulations (28 CFR 35, 29 CFR 
1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) and orders of the Secretary of Labor as modified by the provisions 
prescribed herein, and imposed pursuant to 23 U.S.C. 140 shall constitute the EEO and specific affirmative action standards for 
the contractor's project activities under this contract. The provisions of the Americans with Disabilities Act of 1990 (42 U.S.C. 
12101 et seq.) set forth under 28 CFR 35 and 29 CFR 1630 are incorporated by reference in this contract. In the execution of 
this contract, the contractor agrees to comply with the following minimum specific requirement activities of EEO: 
 



a. The contractor will work with the contracting agency and the Federal Government to ensure that it has made every good 
faith effort to provide equal opportunity with respect to all of its terms and conditions of employment and in their review of 
activities under the contract. 

 
    b. The contractor will accept as its operating policy the following statement: 
 

"It is the policy of this Company to assure that applicants are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, national origin, age or disability.  Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay 
or other forms of compensation; and selection for training, including apprenticeship, pre-apprenticeship, and/or on-the-job 
training." 

 
2.  EEO Officer: The contractor will designate and make known to the contracting officers an EEO Officer who will have the 
responsibility for and must be capable of effectively administering and promoting an active EEO program and who must be 
assigned adequate authority and responsibility to do so. 
 
3.  Dissemination of Policy: All members of the contractor's staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who are substantially involved in such action, will be made fully 
cognizant of, and will implement, the contractor's EEO policy and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office employees will be conducted before the start of work and then not 
less often than once every six months, at which time the contractor's EEO policy and its implementation will be reviewed 
and explained.  The meetings will be conducted by the EEO Officer. 
  
b.  All new supervisory or personnel office employees will be given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within thirty days following their reporting for duty with the contractor. 
 
c.  All personnel who are engaged in direct recruitment for the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and women. 
  
d.  Notices and posters setting forth the contractor's EEO policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 
e.  The contractor's EEO policy and the procedures to implement such policy will be brought to the attention of employees 
by means of meetings, employee handbooks, or other appropriate means. 

 
4. Recruitment: When advertising for employees, the contractor will include in all advertisements for employees the notation: 
"An Equal Opportunity Employer."  All such advertisements will be placed in publications having a large circulation among 
minorities and women in the area from which the project work force would normally be derived. 

 
a.  The contractor will, unless precluded by a valid bargaining agreement, conduct systematic and direct recruitment through 
public and private employee referral sources likely to yield qualified minorities and women.  To meet this requirement, the 
contractor will identify sources of potential minority group employees, and establish with such identified sources procedures 
whereby minority and women applicants may be referred to the contractor for employment consideration. 
 
b.  In the event the contractor has a valid bargaining agreement providing for exclusive hiring hall referrals, the contractor is 
expected to observe the provisions of that agreement to the extent that the system meets the contractor's compliance with 
EEO contract provisions.  Where implementation of such an agreement has the effect of discriminating against minorities or 
women, or obligates the contractor to do the same, such implementation violates Federal nondiscrimination provisions. 
 
c.  The contractor will encourage its present employees to refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such applicants will be discussed with employees. 

 
5. Personnel Actions: Wages, working conditions, and employee benefits shall be established and administered, and personnel 
actions of every type, including hiring, upgrading, promotion, transfer, demotion, layoff, and termination, shall be taken 
without regard to race, color, religion, sex, national origin, age or disability.  The following procedures shall be followed: 
 

a.  The contractor will conduct periodic inspections of project sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site personnel. 
 
b.  The contractor will periodically evaluate the spread of wages paid within each classification to determine any evidence of 
discriminatory wage practices. 
 



c.  The contractor will periodically review selected personnel actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such corrective action shall include all affected persons. 
 
d.  The contractor will promptly investigate all complaints of alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve such complaints, and will take appropriate corrective action 
within a reasonable time.  If the investigation indicates that the discrimination may affect persons other than the 
complainant, such corrective action shall include such other persons.  Upon completion of each investigation, the contractor 
will inform every complainant of all of their avenues of appeal. 
 

6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and increasing the skills of minorities and women who are applicants for 
employment or current employees.  Such efforts should be aimed at developing full journey level status employees in the 
type of trade or job classification involved.  
 
b.  Consistent with the contractor's work force requirements and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., apprenticeship, and on-the-job training programs for the 
geographical area of contract performance.  In the event a special provision for training is provided under this contract, this 
subparagraph will be superseded as indicated in the special provision.  The contracting agency may reserve training 
positions for persons who receive welfare assistance in accordance with 23 U.S.C. 140(a). 
 
c.  The contractor will advise employees and applicants for employment of available training programs and entrance 
requirements for each. 
 
d.  The contractor will periodically review the training and promotion potential of employees who are minorities and women 
and will encourage eligible employees to apply for such training and promotion. 

 
7. Unions: If the contractor relies in whole or in part upon unions as a source of employees, the contractor will use good faith 
efforts to obtain the cooperation of such unions to increase opportunities for minorities and women.  Actions by the contractor, 
either directly or through a contractor's association acting as agent, will include the procedures set forth below: 
 

a.  The contractor will use good faith efforts to develop, in cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership in the unions and increasing the skills of minorities and 
women so that they may qualify for higher paying employment. 
 
b.  The contractor will use good faith efforts to incorporate an EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without regard to their race, color, religion, sex, national origin, age or 
disability. 
 
c.  The contractor is to obtain information as to the referral practices and policies of the labor union except that to the extent 
such information is within the exclusive possession of the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 
d.  In the event the union is unable to provide the contractor with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women.  The failure of a union to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph.   In the event the union referral practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these special provisions, such contractor shall immediately notify the 
contracting agency. 

 
8.  Reasonable Accommodation for Applicants / Employees with Disabilities:  The contractor must be familiar with the 
requirements for and comply with the Americans with Disabilities Act and all rules and regulations established there under.  
Employers must provide reasonable accommodation in all employment activities unless to do so would cause an undue 
hardship. 
 
9. Selection of Subcontractors, Procurement of Materials and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, national origin, age or disability in the selection and retention of 
subcontractors, including procurement of materials and leases of equipment.  The contractor shall take all necessary and 
reasonable steps to ensure nondiscrimination in the administration of this contract. 
 



a. The contractor shall notify all potential subcontractors and suppliers and lessors of their EEO obligations under this 
contract. 
 
b. The contractor will use good faith efforts to ensure subcontractor compliance with their EEO obligations. 

 
10.  Assurance Required by 49 CFR 26.13(b): 
 

a. The requirements of 49 CFR Part 26 and the State DOT’s U.S. DOT-approved DBE program are incorporated by 
reference. 
 
b. The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract.  The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the contractor to carry out these requirements is a material breach of 
this contract, which may result in the termination of this contract or such other remedy as the contracting agency deems 
appropriate. 

 
11. Records and Reports: The contractor shall keep such records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of three years following the date of the final payment to the 
contractor for all contract work and shall be available at reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a. The records kept by the contractor shall document the following: 
 

(1) The number and work hours of minority and non-minority group members and women employed in each work 
classification on the project; 
 
(2) The progress and efforts being made in cooperation with unions, when applicable, to increase employment 
opportunities for minorities and women; and 
 
(3) The progress and efforts being made in locating, hiring, training, qualifying, and upgrading minorities and women;  
 

b. The contractors and subcontractors will submit an annual report to the contracting agency each July for the duration of the 
project, indicating the number of minority, women, and non-minority group employees currently engaged in each work 
classification required by the contract work.  This information is to be reported on Form FHWA-1391.  The staffing data 
should represent the project work force on board in all or any part of the last payroll period preceding the end of July.  If on-
the-job training is being required by special provision, the contractor will be required to collect and report training data.  The 
employment data should reflect the work force on board during all or any part of the last payroll period preceding the end of 
July. 

 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction contracts and to all related construction subcontracts of $10,000 or 
more. 
 
The contractor must ensure that facilities provided for employees are provided in such a manner that segregation on the basis of 
race, color, religion, sex, or national origin cannot result.  The contractor may neither require such segregated use by written or 
oral policies nor tolerate such use by employee custom.  The contractor's obligation extends further to ensure that its employees 
are not assigned to perform their services at any location, under the contractor's control, where the facilities are segregated.  The 
term "facilities" includes waiting rooms, work areas, restaurants and other eating areas, time clocks, restrooms, washrooms, 
locker rooms, and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, 
transportation, and housing provided for employees.  The contractor shall provide separate or single-user restrooms and necessary 
dressing or sleeping areas to assure privacy between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction projects exceeding $2,000 and to all related subcontracts and lower-tier 
subcontracts (regardless of subcontract size).  The requirements apply to all projects located within the right-of-way of a roadway 
that is functionally classified as Federal-aid highway.  This excludes roadways functionally classified as local roads or rural 
minor collectors, which are exempt.  Contracting agencies may elect to apply these requirements to other projects. 

The following provisions are from the U.S. Department of Labor regulations in 29 CFR 5.5 “Contract provisions and related 
matters” with minor revisions to conform to the FHWA-1273 format and FHWA program requirements. 



1.  Minimum wages 

a.  All laborers and mechanics employed or working upon the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than 
those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph 1.d. of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less 
often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage 
rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, 
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein: Provided, That the employer's 
payroll records accurately set forth the time spent in each classification in which work is performed. The wage 
determination (including any additional classification and wage rates conformed under paragraph 1.b. of this section) and 
the Davis-Bacon poster (WH–1321) shall be posted at all times by the contractor and its subcontractors at the site of the 
work in a prominent and accessible place where it can be easily seen by the workers. 

b.   (1) The contracting officer shall require that any class of laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the contract shall be classified in conformance with the 
wage determination. The contracting officer shall approve an additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met: 

(i) The work to be performed by the classification requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the construction industry; and 

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage 
rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be employed in the classification (if known), or their 
representatives, and the contracting officer agree on the classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 

(3) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives, and 
the contracting officer do not agree on the proposed classification and wage rate (including the amount designated for 
fringe benefits, where appropriate), the contracting officer shall refer the questions, including the views of all interested 
parties and the recommendation of the contracting officer, to the Wage and Hour Administrator for determination. The 
Wage and Hour Administrator, or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the contracting officer or will notify the contracting officer within the 30-day period that additional time is 
necessary. 

(4) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs 1.b.(2) or 1.b.(3) of 
this section, shall be paid to all workers performing work in the classification under this contract from the first day on 
which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe benefit 
which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage determination or 
shall pay another bona fide fringe benefit or an hourly cash equivalent thereof. 



d. If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the contractor, that 
the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor to set 
aside in a separate account assets for the meeting of obligations under the plan or program. 

2.  Withholding  

The contracting agency shall upon its own action or upon written request of an authorized representative of the Department of 
Labor, withhold or cause to be withheld from the contractor under this contract, or any other Federal contract with the same 
prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by 
the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and 
mechanics, including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full amount of 
wages required by the contract.  In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds until such violations have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be maintained by the contractor during the course of the work and preserved 
for a period of three years thereafter for all laborers and mechanics working at the site of the work. Such records shall contain 
the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and 
actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in 
section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain 
written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the 
apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. 

b.  (1) The contractor shall submit weekly for each week in which any contract work is performed a copy of all payrolls to the 
contracting agency.   The payrolls submitted shall set out accurately and completely all of the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on 
weekly transmittals. Instead the payrolls shall only need to include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH–347 is available for this purpose from the Wage and Hour Division Web 
site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is responsible for the 
submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain the full social security 
number and current address of each covered worker, and shall provide them upon request to the contracting agency for 
transmission to the State DOT, the FHWA or the Wage and Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or subcontractor 
or his or her agent who pays or supervises the payment of the persons employed under the contract and shall certify the 
following: 

(i) That the payroll for the payroll period contains the information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is being maintained under §5.5 (a)(3)(i) of Regulations, 29 
CFR part 5, and that such information is correct and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract during the 
payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no 
deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions 
as set forth in Regulations, 29 CFR part 3; 



(iii) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash 
equivalents for the classification of work performed, as specified in the applicable wage determination incorporated 
into the contract. 

(3) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH–347 shall 
satisfy the requirement for submission of the “Statement of Compliance” required by paragraph 3.b.(2) of this section. 

(4) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records required under paragraph 3.a. of this section available for inspection, 
copying, or transcription by authorized representatives of the contracting agency, the State DOT, the FHWA,  or the 
Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the 
contractor or subcontractor fails to submit the required records or to make them available, the FHWA may, after written notice 
to the contractor, the contracting agency or the State DOT, take such action as may be necessary to cause the suspension of any 
further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make 
such records available may be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees  

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department 
of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or 
with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of 
probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the 
program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work actually performed. Where a contractor is performing 
construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed 
in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program shall be 
observed.  

 Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on 
the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for 
the applicable apprentice classification, fringes shall be paid in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no longer be permitted to 
utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is 
approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work 
performed unless they are employed pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration.  

The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the 
Employment and Training Administration.  



Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe 
benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator 
of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any 
employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for 
the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the 
work actually performed.  

In the event the Employment and Training Administration withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in 
conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 
30. 

d. Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of the particular program. 

5. Compliance with Copeland Act requirements.   The contractor shall comply with the requirements of 29 CFR part 3, which 
are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the 
contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act requirements.  All rulings and interpretations of the Davis-Bacon and 
Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this contract shall not be 
subject to the general disputes clause of this contract. Such disputes shall be resolved in accordance with the procedures of the 
Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between 
the contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their 
representatives. 

 

 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an interest 
in the contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 



c. The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 

 
V.   CONTRACT WORK HOURS AND SAFETY STANDARDS ACT  

The following clauses apply to any Federal-aid construction contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition to the 
clauses required by 29 CFR 5.5(a) or 29 CFR 4.6.  As used in this paragraph, the terms laborers and mechanics include watchmen 
and guards. 

1. Overtime requirements.   No contractor or subcontractor contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which 
he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in 
such workweek. 

2. Violation; liability for unpaid wages; liquidated damages.  In the event of any violation of the clause set forth in paragraph 
(1.) of this section, the contractor and any subcontractor responsible therefor shall be liable for the unpaid wages. In addition, 
such contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of 
Columbia or a territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall be computed 
with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth 
in paragraph (1.) of this section, in the sum of $10 for each calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth 
in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. The FHWA or the contacting agency shall upon its own action or 
upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any 
moneys payable on account of work performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety 
Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in 
paragraph (2.) of this section. 

4. Subcontracts.  The contractor or subcontractor shall insert in any subcontracts the clauses set forth in paragraph (1.) through 
(4.) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The 
prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (1.) through (4.) of this section. 

 
VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction contracts on the National Highway System. 
 
1. The contractor shall perform with its own organization contract work amounting to not less than 30 percent (or a greater 
percentage if specified elsewhere in the contract) of the total original contract price, excluding any specialty items designated by 
the contracting agency.  Specialty items may be performed by subcontract and the amount of any such specialty items performed 
may be deducted from the total original contract price before computing the amount of work required to be performed by the 
contractor's own organization (23 CFR 635.116). 
 

a.  The term “perform work with its own organization” refers to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or without operators.  Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, agents of the prime contractor, or any other assignees.  The term 
may include payments for the costs of hiring leased employees from an employee leasing firm meeting all relevant Federal 
and State regulatory requirements.  Leased employees may only be included in this term if the prime contractor meets all of 
the following conditions: 

 
(1) The prime contractor maintains control over the supervision of the day-to-day activities of the leased 
employees; 
(2) The prime contractor remains responsible for the quality of the work of the leased employees; 

  (3) The prime contractor retains all power to accept or exclude individual employees from work on the 
project; and 



(4) The prime contractor remains ultimately responsible for the payment of predetermined minimum 
wages, the submission of payrolls, statements of compliance and all other Federal regulatory 
requirements. 

 
b. "Specialty Items" shall be construed to be limited to work that requires highly specialized knowledge, abilities, or equipment 

not ordinarily available in the type of contracting organizations qualified and expected to bid or propose on the contract as a 
whole and in general are to be limited to minor components of the overall contract. 

 
2. The contract amount upon which the requirements set forth in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be purchased or produced by the contractor under the contract provisions. 
 
3. The contractor shall furnish (a) a competent superintendent or supervisor who is employed by the firm, has full authority to 
direct performance of the work in accordance with the contract requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is necessary to assure the performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or otherwise disposed of except with the written consent of the contracting 
officer, or authorized representative, and such consent when given shall not be construed to relieve the contractor of any 
responsibility for the fulfillment of the contract.  Written consent will be given only after the contracting agency has assured that 
each subcontract is evidenced in writing and that it contains all pertinent provisions and requirements of the prime contract. 
 
5. The 30% self-performance requirement of paragraph (1) is not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance requirements. 
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
This provision is applicable to all Federal-aid construction contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall comply with all applicable Federal, State, and local laws governing 
safety, health, and sanitation (23 CFR 635). The contractor shall provide all safeguards, safety devices and protective equipment 
and take any other needed actions as it determines, or as the contracting officer may determine, to be reasonably necessary to 
protect the life and health of employees on the job and the safety of the public and to protect property in connection with the 
performance of the work covered by the contract. 
 
2.  It is a condition of this contract, and shall be made a condition of each subcontract, which the contractor enters into pursuant 
to this contract, that the contractor and any subcontractor shall not permit any employee, in performance of the contract, to work 
in surroundings or under conditions which are unsanitary, hazardous or dangerous to his/her health or safety, as determined under 
construction safety and health standards (29 CFR 1926) promulgated by the Secretary of Labor, in accordance with Section 107 
of the Contract Work Hours and Safety Standards Act (40 U.S.C. 3704). 
 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that the Secretary of Labor or authorized representative thereof, 
shall have right of entry to any site of contract performance to inspect or investigate the matter of compliance with the 
construction safety and health standards and to carry out the duties of the Secretary under Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C.3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS 
 
This provision is applicable to all Federal-aid construction contracts and to all related subcontracts. 
 
In order to assure high quality and durable construction in conformity with approved plans and specifications and a high degree 
of reliability on statements and representations made by engineers, contractors, suppliers, and workers on Federal-aid highway 
projects, it is essential that all persons concerned with the project perform their functions as carefully, thoroughly, and honestly as 
possible.  Willful falsification, distortion, or misrepresentation with respect to any facts related to the project is a violation of 
Federal law.  To prevent any misunderstanding regarding the seriousness of these and similar acts, Form FHWA-1022 shall be 
posted on each Federal-aid highway project (23 CFR 635) in one or more places where it is readily available to all persons 
concerned with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
 
"Whoever, being an officer, agent, or employee of the United States, or of any State or Territory, or whoever, whether a person, 
association, firm, or corporation, knowingly makes any false statement, false representation, or false report as to the character, 
quality, quantity, or cost of the material used or to be used, or the quantity or quality of the work performed or to be performed, 



or the cost thereof in connection with the submission of plans, maps, specifications, contracts, or costs of construction on any 
highway or related project submitted for approval to the Secretary of Transportation; or 
 
Whoever knowingly makes any false statement, false representation, false report or false claim with respect to the character, 
quality, quantity, or cost of any work performed or to be performed, or materials furnished or to be furnished, in connection with 
the construction of any highway or related project approved by the Secretary of Transportation; or 
 
Whoever knowingly makes any false statement or false representation as to material fact in any statement, certificate, or report 
submitted pursuant to provisions of the Federal-aid Roads Act approved July 1, 1916, (39 Stat. 355), as amended and 
supplemented; 
 
Shall be fined under this title or imprisoned not more than 5 years or both." 
 
 
IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT 
 
This provision is applicable to all Federal-aid construction contracts and to all related subcontracts. 
 
By submission of this bid/proposal or the execution of this contract, or subcontract, as appropriate, the bidder, proposer, Federal-
aid construction contractor, or subcontractor, as appropriate, will be deemed to have stipulated as follows: 
 
1. That any person who is or will be utilized in the performance of this contract is not prohibited from receiving an award due to a 
violation of Section 508 of the Clean Water Act or Section 306 of the Clean Air Act.   
 
2. That the contractor agrees to include or cause to be included the requirements of paragraph (1) of this Section X in every 
subcontract, and further agrees to take such action as the contracting agency may direct as a means of enforcing such 
requirements. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant contracts or any other covered transaction requiring FHWA approval 
or that is estimated to cost $25,000 or more –  as defined in 2 CFR Parts 180 and 1200. 
 
  1. Instructions for Certification – First Tier Participants:  

  
a. By signing and submitting this proposal, the prospective first tier participant is providing the certification set out below. 
 
b. The inability of a person to provide the certification set out below will not necessarily result in denial of participation in this 

covered transaction. The prospective first tier participant shall submit an explanation of why it cannot provide the 
certification set out below. The certification or explanation will be considered in connection with the department or agency's 
determination whether to enter into this transaction. However, failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person from participation in this transaction. 

 
c. The certification in this clause is a material representation of fact upon which reliance was placed when the contracting 

agency determined to enter into this transaction. If it is later determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies available to the Federal Government, the contracting agency may 
terminate this transaction for cause of default. 

 
d. The prospective first tier participant shall provide immediate written notice to the contracting agency to whom this proposal 

is submitted if any time the prospective first tier participant learns that its certification was erroneous when submitted or has 
become erroneous by reason of changed circumstances. 

 
e. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant," "person,"  "principal," and "voluntarily 

excluded," as used in this clause, are defined in 2 CFR Parts 180 and 1200.  “First Tier Covered Transactions” refers to any 
covered transaction between a grantee or subgrantee of Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the participant who has entered into a covered transaction with a 
grantee or subgrantee of Federal funds (such as the prime or general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers).  

 



f. The prospective first tier participant agrees by submitting this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, 
declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency entering into this transaction. 

 
g. The prospective first tier participant further agrees by submitting this proposal that it will include the clause titled 

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier covered transactions exceeding the $25,000 threshold. 

 
h. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered 

transaction that is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows 
that the certification is erroneous.  A participant is responsible for ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  To verify the eligibility of its principals, as well as the eligibility 
of any lower tier prospective participants, each participant may, but is not required to, check the Excluded Parties List 
System website (https://www.epls.gov/), which is compiled by the General Services Administration. 

 
i.  Nothing contained in the foregoing shall be construed to require the establishment of a system of records in order to render 

in good faith the certification required by this clause. The knowledge and information of the prospective participant is not 
required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings. 

 
 j. Except for transactions authorized under paragraph (f) of these instructions, if a participant in a covered transaction 

knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause or default. 

 
 
2.  Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion – First Tier Participants: 
 

a. The prospective first tier participant certifies to the best of its knowledge and belief, that it and its principals: 
 

    (1)   Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal department or agency; 

 
    (2)   Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered 

against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or 
performing a public (Federal, State or local) transaction or contract under a public transaction; violation of Federal 
or State antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of 
records, making false statements, or receiving stolen property; 

 
    (3)   Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, State or 

local) with commission of any of the offenses enumerated in paragraph (a)(2) of this certification; and 
 
    (4)   Have not within a three-year period preceding this application/proposal had one or more public transactions 

(Federal, State or local) terminated for cause or default. 
 

b. Where the prospective participant is unable to certify to any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 

 
  2. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders and other lower tier transactions requiring prior FHWA approval or estimated to 
cost $25,000 or more - 2 CFR Parts 180 and 1200) 
 

a. By signing and submitting this proposal, the prospective lower tier is providing the certification set out below. 
 
b. The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was 

entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal Government, the department, or agency with which this 
transaction originated may pursue available remedies, including suspension and/or debarment. 

 
c. The prospective lower tier participant shall provide immediate written notice to the person to which this proposal is 

submitted if at any time the prospective lower tier participant learns that its certification was erroneous by reason of changed 
circumstances. 

 



d. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant," "person," "principal," and "voluntarily 
excluded," as used in this clause, are defined in 2 CFR Parts 180 and 1200.  You may contact the person to which this 
proposal is submitted for assistance in obtaining a copy of those regulations.  “First Tier Covered Transactions” refers to any 
covered transaction between a grantee or subgrantee of Federal funds and a participant (such as the prime or general 
contract).  “Lower Tier Covered Transactions” refers to any covered transaction under a First Tier Covered Transaction 
(such as subcontracts).  “First Tier Participant” refers to the participant who has entered into a covered transaction with a 
grantee or subgrantee of Federal funds (such as the prime or general contractor).  “Lower Tier Participant” refers any 
participant who has entered into a covered transaction with a First Tier Participant or other Lower Tier Participants (such as 
subcontractors and suppliers). 

 
e. The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be 

entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, 
declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency with which this transaction originated. 

 
f. The prospective lower tier participant further agrees by submitting this proposal that it will include this clause titled 

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions 
exceeding the $25,000 threshold. 

 
g. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered 

transaction that is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows 
that the certification is erroneous. A participant is responsible for ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions.  To verify the eligibility of its principals, as well as the eligibility 
of any lower tier prospective participants, each participant may, but is not required to, check the Excluded Parties List 
System website (https://www.epls.gov/), which is compiled by the General Services Administration.   

 
h. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in 

good faith the certification required by this clause. The knowledge and information of participant is not required to exceed 
that which is normally possessed by a prudent person in the ordinary course of business dealings. 

 
i.  Except for transactions authorized under paragraph e of these instructions, if a participant in a covered transaction 

knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to other remedies available to the Federal Government, the 
department or agency with which this transaction originated may pursue available remedies, including suspension and/or 
debarment. 

 
Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Lower Tier Participants: 
 
  1. The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently 
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participating in covered 
transactions by any Federal department or agency. 
 
  2. Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction contracts and to all related subcontracts which exceed $100,000 (49 
CFR 20). 
 
  1. The prospective participant certifies, by signing and submitting this bid or proposal, to the best of his or her knowledge and 
belief, that: 
 
    a. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for 

influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, 
the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the 
extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 
    b. If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting 

to influence an officer or employee of any Federal agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the 



undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its 
instructions. 

 
  2. This certification is a material representation of fact upon which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 
1352.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its bid or proposal that the participant shall require that the language of 
this certification be included in all lower tier subcontracts, which exceed $100,000 and that all such recipients shall certify and 
disclose accordingly. 
 
 
ATTACHMENT A - EMPLOYMENT AND MATERIALS PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor undertaking to do work which is, or reasonably may be, done as on-
site work, shall give preference to qualified persons who regularly reside in the labor area as designated by the DOL wherein the 
contract work is situated, or the subregion, or the Appalachian counties of the State wherein the contract work is situated, except: 
 
    a. To the extent that qualified persons regularly residing in the area are not available. 
 
    b. For the reasonable needs of the contractor to employ supervisory or specially experienced personnel necessary to assure an 
efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to present or former employees as the result of a lawful collective 

bargaining contract, provided that the number of nonresident persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed by the contractor on the contract work, except as provided in 
subparagraph (4) below. 

 
  2. The contractor shall place a job order with the State Employment Service indicating (a) the classifications of the laborers, 
mechanics and other employees required to perform the contract work, (b) the number of employees required in each 
classification, (c) the date on which the participant estimates such employees will be required, and (d) any other pertinent 
information required by the State Employment Service to complete the job order form.  The job order may be placed with the 
State Employment Service in writing or by telephone.  If during the course of the contract work, the information submitted by the 
contractor in the original job order is substantially modified, the participant shall promptly notify the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified job applicants referred to him by the State Employment Service.  
The contractor is not required to grant employment to any job applicants who, in his opinion, are not qualified to perform the 
classification of work required. 
 
  4. If, within one week following the placing of a job order by the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job applicants to the contractor, or less than the number requested, the State 
Employment Service will forward a certificate to the contractor indicating the unavailability of applicants.  Such certificate shall 
be made a part of the contractor's permanent project records.  Upon receipt of this certificate, the contractor may employ persons 
who do not normally reside in the labor area to fill positions covered by the certificate, notwithstanding the provisions of 
subparagraph (1c) above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the contracting agency to provide a contractual preference for the use of 
mineral resource materials native to the Appalachian region.   
 
  6. The contractor shall include the provisions of Sections 1 through 4 of this Attachment A in every subcontract for work which 
is, or reasonably may be, done as on-site work. 


